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PART II.

This Act needs amendment, if contractors and
workmen are to have the protection that the
Legislature mtended to give them. The problem
that has to be solved 15 io devise a simple method
of procedure which, wlile giving effective pro-
tection to contractors and workmen, does not
retard bona fide dealings m land. Two policies
have to be considered and reconciled. That of the
Contractors and Workmen’s Lien Act 15 to give
contractors and workmen a paramount charge on
the land to the extent to which thewr matenals or
labours have improved 1t. That of the Land
Transfer Act is to free those who deal with a re-
gistered proprietor of land from the necessity
of gomg behmnd the dealings recoided on the
register, and to make the title they get from such
proprietor secure 1 the absence of fraud on their

ark.

P One amendment will be agreed upon by all
pirties, viz:—The alteratzon of the method of
registration, o as to enable the hen to to registerad
without suing. At present 1f 15 1mpossible to
regrster 2 lien without first 1ssuing a summons
agamst the owner of the land on which the hen s
ciaitmed, for the method of regisiiation 15 to file a
copy of the statement of claim w the action. If
the contractor has given credit, 1t 15 mmpossible
to sue until the credit expwes. Therefore, 1f
payment 15 not to be made unt:l all the materals
have been supplhed or the job fimshed 1t 15 1m-
possible for the contractor to register his Len until
he has compisted s contract, however great his
dihgence and keen his desire to protect humself.
Nor will the law allow him to jodge a caveat
agamst the land to protect s claim of lien. Even
if he registers at the earliest moment that the
law allows lum, he may still find his hen defeated
by the prior registration of a ‘ransler. In
the ordmary case, toc, of a merchant supplying
goods from time fo tune-—no merchant will 1ssue
a summons so long as he has no reason to suspect
the good faith of employer and owner, If he
didi so at an early stage of the supply, he would
find that his customer resented a step that damaged
the latter’s crecit, and the merchant would get no
more orders from lus customer.

One of two courses 15 op:n The lien must
attach either from the commencement of the
work by the mere act of domg the work, or else
from the fihng of som= notice. In many
American States the hen 13 made to attach {rom
the begmnmg of the work, registration, of filing,
or proceedmgs on the len bemg necessary only
to prevent the extinction of the Len The len
of any particular contractor has priority over all
dealings with the land, subsequent to the date an
wlhich he began Ins work, m some States even
over a transfer to a bona fide purchaser, for value
without notice, in others owver all subsequent
dealings, except those to bona fide purchasers for
value without notice. This course, while giving
the fullest protection to contractors and workmen,
checks dealmgs with land. There would be
nothmg on the land regwsters to show a person
dealing with the land what liens were claimed,
and people would be found unwillmg to lend
money on mortgage to the owner aiter the erect-
jon of the buildmg had begun, for fear that some
hen mught subsequently be discovered ranking
before the mortgage. The only safe cours: for
the purchaser of an uncompleted or newly
completed building to pursue would be to retan
his purchase money until the lapse of the time
after the completion of the building prescribed bv
the law as that withm which proceedings must be
talken on the liens :f they are not to be extmgu:sh-
ed. In a country where land 1s dealt m almost
as freely as chattels, such a course would
be found to have many drawbacks,

What is wanted 13 some simple and mexpeznsive
procedure that, while giving notice of the claims
of lien to all dealing with the land, would at the
same fime not cast any stigma on the credit or
reputation of the.employer 6 owner of the land—
something in the nature of the caveat lodged by a
purchas=r of land under an unregistered agreement
to protect his imterest. A method that seems
practicable would be to enable contractors and

workmen on begmmning work, to give a short and
sunple notice of ther mtention to clamm a len,
and to register forthwith a duphcate of such
notice agamst the land, charging the land from
the time ot registration, and protecting the con-
tractor or workmen, filmg 1t m respect of all wark
done by hmm upon the land m connection with
the contract. Proceedings to sustam the len,
would have to be taken say, within three or six
months of the completion of the particular work
m respzct of which the lien was registered or m
any cvent withun 30 days of th: complztion of the
butlding, or clsz the len would be extingushed.
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The advantages of thw procedure would be these

Contractors and workm=n would bz protected
from thz bzgmning ol thar work The employer
or gwner woull not have to bLe suzd to enable
the contractor or workmen to register his len.
All persons dealing with the land would have
notice of what lh:s wers claimed It would
becom: a regular practice of contractors, con-
templating ths supply of matsnals i any quantity,
to register 2 lisn at the outset, and the credit of
the employer or owner would not sufter from
the adoption of what would Dbe consulered
an ordinary busmess precantion, The subtle and
confusing distinction Dbetween a confinung con-
tract, m respect of which one notice can be given
withun 30 days [rom the supply of the last item,
and a series of szparate contracts, i respect pleach
of which separate notices and separate proCeedings
must be taken, would Dbe practically abohshed.
The filmg of the notice at the ocutset would pro-
tect the contractor m respect of all work on the
contract, whether done n respect of one laige
order, or of a szrizs of szparate orders from tmme to
tfime The contractor having filed a cheap and
simple notice, would then know that he was secure,
and need not woirvy his head as fto whether his
was a contmuing coniract or not Not until he
had completed s work need he take any further
proceedmgs to protect lumsslf, for he wonld be
certam that no dealings with the land v the mean-
trme conld prejudice lus lien Three or six months
from the completion of the work has been sug-
gested as the tume withn which proceedings must
be taken to sustain the len, for this reason A
man supplying materials on a series of separate
orders would never be quite sure whether there
were any further orders to be recewved, and 1f he
had to sue within a short tume, such as 30 days
from the last 1tem, would 1if nearly a month elapsed
between any two 1tems, have to sue to sustain his
lien  On & big bhulding the erection ot winch
occupied a censwlerable time, tharty days mught
easily elapse hetween two items of the supply of
matermals by a merchant, and a serics of actions
have to be taken If within threc or six months,
the contractor did not get another order and were
unpaid, he would then have to take proceedings
to sustain his lhen  If, on the other hand, he
obtamed another order within three or six months,
he woul! then have another three or six months
from that order within which to take proceedings.
In order, however, not to tiz the land up too long,
all ltens would have to be proceeded on 1n any
event within 30 days from the completion of the
butldmg or be extingmshed That 15 to say,
that 30 days after the completion of the building,
the hens which would have to be taken into account
would be thosz on which lrgal proceedings had
heen taken Provision mght be made for the
architect sending notice to the claimants who had
registered lzns mforming them of the date of
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completion, and wamning them that they must
take proceedings within thirty days thereafter, or
forfeit thewr liens. Tf the Act 15 to be amended,
as it ought to be, a simple method should be pre-
scribed of withdrawing a lien. The present Act
only contemplates payment of the amount claimed
by lien and the registration of a receipt verified
by affidavit or the annulment of a hen by an order
of the court. All that should be required for the
discharge of the registration of a lien should be-
—“1 hereby withdraw Lien No. agamst
all the land comprised theremn [or against the
followmng lands comprised therem]’ signed by the
Lienor and attested in the wsual way.

For the series of ambiguous and confusing de-
fimt:ions should be substituted simpler ones,
the meaning of which should be clear to an mn-
telhgent layman. The present definitions puzzle
both Bench and Bar.

The Act should further make the following
matters clear —

Whether the materials must be actually used
on the land to enable the contractor to claim a
lien, or whether 1t 1s sufficient 1if he shows that
the matenals were delivered upon the land on the
understanding that they were to be used thereon.

In the present Act “ work ™ 1s defined to ‘' m-
clude the supply of material used or brought on
the premuses to be used in connection with the
work. “ Brought on the premuses to be used ™
seems meaningless, 1if  the Legislature ntended
that the lien should exist only when the materials
were actually used on the land. Nevertheless, it
has been held that even if the comtractor places
the materials on the land for the purpecse of bemng
used thereon, he can claim no lien unless he can
prove that the materials were actually used on
the land.

Provision should be made, too, for the case of
the erection by builders of a row of houses erther
for themselves or for the same owner. The build-
g of the houses 1s one job, and the contractors
supply material for the whole job. The matenal
15 delrvered where required on the land and used
as requuired, but 1t 1s 1mpossible for the contractor
to prove m which house the materal was used,
At present the contractor, 1f one or more houses
have beenr transferred, the remamder still re-
mainng 1 the owner, stands a great risk of losing
his lhen altogether For he cannot prove that the
whole or a great part of the materral did not go
mto the house or houses transferred. So 1f there
15 a conflict between lien holders, and the materials
have been just used as required, a very unsatis-
factory position wmight be created. In such a
case the fawest plan would be to treat all the
houses as one job, to allow the contractors to claim
one lien on all the houses, and to have recourse to
all or any for the satisfaction of his hen, In any
event, if onece the contractor proves that the
material was brought upon the land, either that
1 1tself should entitle him to tus lien, or the onus of
proof should be on the owuner to show that those
materials were not used on the land. Some
procedure should be prescribed by which all the
claimants of lien should have notice of each other’s
proceedings, to sustain their liens, or the night to
be represented thereat. At present there may
be two or more lienors, whose claims conflict.
For instance, as happened the other day, a bulder
was buillding two houses , 1 and 2, on adjoining
sections. Two timber merchants, A and B,
supphed tmmber. Neither had any notice of
the hearing of the other’s action, nor any locus
standi thereat. A claimed a lhen on house 1,
B a lien on both houses, 1 and 2. Both hens were
allowed, the bulder raismg no opposition m
either case. On heanng the result of B’s action,
A asserted that B's tumber was used only on house
2. The value of house, after deducting mortgages,
was not more than enough to pay A’s lien only.
Eventunally the matter was amicably adjusted.
Had A had notice of B’s proceedings, and the
night to attend, B's claim would have been himited
to house 2 m the first mstance.

In an action for lien, all persons hable to pay
the moneys claimed, must be made defendants,
but only a judgment n rem, viz., charging the
land with the lien and for a sale of the land for
the purpose of satisfying each can be obtamed
for enforcing the hen. In the action the lienor
should also be able to obtain judgment for the
payment of the amount due by the person in-
debted to him, mstead of as now having to bring
a separate action. Whatever course is adopted,
the Act should be redrafted so as to make 1t
simple, consistent, and mtelhgible.

An order has been placed with DMMessrs. Heath
and Ross, of Wellington, to mnstal a septic tank
connection with the new hospital for mfecticus
diseases at Tumaru. The firm is m receipt of
news that the three septic tanks they are mstalling
for the treatment of the drainage of Akarca are on
the Tomt of completion. '



