
A.—6

44. Tn connection with the exercise of extra-territorial legislative powers, we
consider that provision should be made for the customary extra-territorial immunities
with regard to internal discipline enjoyed by the armed forces of one Government
when present in the territory of another Government with the consent of the latter.
Such an arrangement would be of mutual advantage and common convenience to
all parts of the Commonwealth, and we recommend that provision should be made
by each member of the Commonwealth to give effect to such customary extra-
territorial immunities within its territory as regards other members of the Com-
monwealth.

PART Y.—COLONIAL LAWS VALIDITY ACT.
Present Position.

45. The circumstances in which the Colonial Laws Validity Act, 1865, came to
be enacted are so well known that only a brief reference to them is necessary in
this report.

46. From an early stage in the history of colonial development the theory had
been held that there was a common-law rule that legislation by a Colonial Legis-
lature was void if r'epugnant to the law of England. This rule was apparently based
on the assumption that there were certain fundamental principles of English law
which no colonial law could violate, but the scope of these principles was by no
means clearly defined.

47. A series of decisions, however, given by the Supreme Court of South
Australia in the middle of the nineteenth century applied the rule so as to invalidate
several of the Acts of the Legislature of that colony. It was soon realized that,
if this interpretation of the law were sound, responsible Government, then recently
established by the release of the Australian Colonies from external political control,
would to a great extent be rendered illusory by reason of legal limitations on the
legislative power, which were then for the first time seen to be far more extensive
than had been supposed. The serious situation which thus developed in South
Australia led to an examination of the whole question by the Law Officers of the
Crown in England, whose opinion, while not affirming the extensive application
of the doctrine of repugnancy upheld by the South Australian Court, found the
test of repugnancy to be of so vague and general a kind as to leave great uncertainty
in its application. They accordingly advised legislation to define the scope of the
doctrine in new and precise terms. The Colonial Laws Validity Act, 1865, was
enacted as the result of their advice.

48. The Act expressly conferred upon Colonial Legislatures the power of making
laws even though repugnant to the English common law, but declared that a colonial
law repugnant to the provisions of an Act of the Parliament of the United Kingdom
extending to the colony either by express words or by necessary intendment should
be void to the extent of such repugnancy. The Act also removed doubts which had
arisen regarding the validity of laws assented to by the Governor of a colony in a
manner inconsistent with the terms of his instructions.

49. The Act at the time when it was passed without doubt extended the then-
existing powers of Colonial Legislatures. This has always been recognized, but it
is no less true that definite restrictions of a far-reaching character upon the effective
exercise of those powers were maintained and given statutory effect. In important
fields of legislation actually covered by statutes extending to the Dominions the
restrictions upon legislative power have caused, and continue to cause, practical
inconvenience by preventing the enactment of legislation adapted to their special
needs. The restrictions in the past served a useful purpose in securing uniformity
of law and co-operation on various matters of importance ; but it follows from the
Report of the Imperial Conference of 1926 that this method of securing uniformity,
based as it was upon the supremacy of the Parliament of the United Kingdom, is
no longer constitutionally appropriate in the case of the Dominions, and the next
step is to bring the legal position into accord with the constitutional. Moreover,
the interpretation of the Act has given rise to difficulties in practice, especially in
Australia, because it is not always possible to be certain whether a particular Act
does or does not extend by necessary intendment to a Dominion, and, if it does,
whether all or any of the provisions of a particular Dominion law are or are not
repugnant to it.
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