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Act, 1869, declaring the avew o the Second Schedule to that Act to be a goldficld).  Tn My opinion,
the fact that the Mamaho deod Noo b was nob expressly validated is of no import now, both the Crown
and the Natives having [or so tong acted upon i, The Ohinemuri deed of cession apparently was
not. validated until section 17 of the Mining Act Amendment. Act, 1892, was passed.  This section
hag been re-cnacted in all the subsequent Mining Acts, and is now secetion 37 of the Mining Act, 1926.

The contention of conmsel for the Natives was that the deeds of cession created an absolnte
grant ol mining revenue from the fands deseribed in them notwithstanding any change of ownership
of the frechold, and fhat ax the manner in which the decds could be terminated was prescribed by
the deeds themselves they could ot be terminated inany other way.,  This provision was that the
duration ol the agreement should be for wuch term as the Government should require the land for
gold-mining purposes, and if i was desived to terminate gold-mining, not less than six mouths’ notice
should be given. No far, however, ax regards the agreements mentioned in the Validation Act, 869,
they conld be terminated hy Proclamation without notice.  The question of whether the deeds
constituted a trust T propose {o discuss lnter, For one thing, there can be no trust so far as Europou‘n
purchasers are concerned, hut they are interested in the question of the meaning of the deeds hecause,
although m the majority of cases the Tands purchased are subject to the mining rights, the revenue
has been paid to them and not to the Natives.  These purchasers have not been represented in this
inquiry.  Counsel for the Crown submitied that the mining revenue under the deeds of cession had
been properly paid 1o the owners for the time being of the freehold of the land from which it came.
There is no express judicial decision on the point,

Lengthy argument wax sibmitied by counsel o both wides, based upon the respective views
taken by then upon the linguage of the deeds themselves and upon the large number of legislative
einctments which were cited as having a bearing on the question af issue.

I'do not feel wble to veaeh wny definite conclusion upon the language of the deeds themselves.
They are crade doenments in many vespects, and are exccuted by Native chiels who elaimed to he
representafives ol their yespeetive peoples. The land being customary  land only, the method
folowed the usual procedure in these days. The deeds, other than that of Ohinemui, provided for
the revenue being paid to the signatories and their © heirs ™ (7 uri ™ i the Maori traunslation). But
it s plain that it was sei intended that only the signatories awd their issue or successors should
participate.  In the Ohivewori deed, clavse 9 provided that the revenue should he ™ deemed to be
the property of the Native owners of the kands comprising the Ohinemuwrd Bloek.”  That, 1 think,
was the idew underlymg the payment provisions of the other deeds. This can be read in two different,
ways :one that it means the present owners and their suceessors notwithstanding any change of
ownership of the fand itself, and the other that when there are no longer Native owners the revenuc
must be paid to some vie ebse, who presumably would be the then owner of the frechold.  There wre
no other walient features in these deeds themselves which, in my opinion, lead to any definite
conclusion on the issue now wnder discussion. A strong point was made by counsel for the Natives
that the deeds are il in operation, and reference was made to much legislation which, it was
contended, showed that it cstablished the claim that the mining revenue remained payable to the
Natives notwithstanding the change of ownership of the land from which it came. Counsel for both
sides expressed different opivions as to {the effect of sonwe of the different sections, cach submitting
that the effect of them was in his fuvour.  On consideration of them, it is not to be doubted that the
deeds ol cession are stll i operation so far as the mining rights granted by them are concerned, even
though the Tand has heen sold (o others than the Crown but subject to the question of merger where
the sale is to the Crown, but that does not, so far as 1 can see, affect, the immediate question of the
destination of the revenue rom fands which have been gold by the Native owuners,  The legislation,
in my decided opinion, was nol mainly, i at all, for the purpose of protecting the rights of the Natives.
It was to protect the rights of the Crown in regpect of lands reserved for the Native owners from the
sales to the Crown, which represented very considerable areas, and also in respect, of lands sold to
Kuropeans.  Take section 37 of the Mining Act, 1926, previously referred to. Tt opens with ** The
rights acquired by the Governor-General on behalf of the Crown . . . shall not abate, &e.”

Throughout the Mining Acts since 1842 the present section 87 has appeared under different numbers.
The validation of the deed of cossion wag effected tn 1892, and | can see no necessity for repeating
that part of the original seclion 17 of 1892 or, indeed, any part of that section.  Bub it is obviously for
the benefit of the Crown, not the Natives, That seems to me to be the motive of all the legislation :
to ensure that o vights acquived by the Crown should be prejudicially aflected by any subsequent
dealings with the land.  Section 2 of the Validation Act of 1869 was relerred to by Counsel on both
sides, who took different views s to its weaning,  In my opinion, its main purpose is to protect the
mining rights of the Crown  notwithstanding any change of ownership. The agreements were
validated and to be binding on all persous whatsoever according to the true intent and neaning of
the respective agreements. ™ All persons whatsoever ™ would include others than Natives.  However,
the true intent and meaning of the agreements is the ssue now under discussion.  Seetion 2 has, of
course, no application to the Ohinemuri deed of cession.  Me. Sullivan suggested that it could not
have been i the nidnds of the Nutiver that a sale would deprive them of the revenue, because such
a sale might take place very shortly alterwards. The point is not without substance, but it must be
remembered that the Natives could not sell until the land was clothed with o title, and c¢ven then it
was a matter entirely for themselves to decide whether they would sell or not.

Reference was made by Me, Sallivan to the provisions of section 65 of the Mining Act, 1926, which
re-enacted section G4 of the Mining Aet, 1908 (No. 120).  He suggested that sowe of the payments to
local bodies had heen made under the aathority of that section, | do not think that is af all probable,
though on the matertal now forthcoming it cannot be definitely decided. 11 it were done, it would
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