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NEW ZEALAND.

PENSIONS TO MESSRS. FITZHERBERT, DOMETT,
GISBORNE, AND DR. POLLEN

(CORRESPONDENCE RELATIVE TO THE GRANTING OF).

Laid upon the Table, with leave, hy the Son. Major Atkinson.

I.—BE MR. FITZHEEBEET'S PENSION.
No. 1.

The Hon. W. Fitzheebeet to the Hon. the Colonial Seceetaey.

Sir, — Cockspur Street, S.W., London, 2nd September, 1868.
In consequence of my unexpected detention in England, I find that I shall be unable to

return to the colonytill some time after the expiration of the leave of absence accorded to me, as a
Commissionerof Crown Lands, by the Government. I therefore beg to place my resignation of that
office in your hands.

I venture to remark that it is not without reluctance that I withdraw from an office which I have
held many years,and which carries with it a pension after a certain period of service. I have acted
under a sense of public duty on this point; and I cannot refrain from expressing a hope that, under
the special circumstances of the case, myequitable claim to a retiring allowance willnot be overlooked.

I have, &c,
The Hon. the Colonial Secretary, Wellington, N.Z. William Fitzhebbert.

Leave of absence was granted to the Commissioner of Crown Lands, Wellington, for twelve months
from Bth December, 1867.—E. Wakefield.

Mb. Fitziieebeetto be informed that, in view of his early return, no present action will be taken on
the subject of this letter.—E. W. S.—29th October, 1868.

No. 2.
The Hon. E. W. Stafford to the Hon. W. Fitzherbeet.

Sir,— Colonial Secretary's Office, "Wellington, 2nd November, 1868.
I have the honor to acknowledge the receipt of your letter of the 2nd September last,

tendering, in consequence of your detention in England, the resignation ofyour office of Commissioner
of CrownLands.

In reply, I have to state that, in consideration of your having been detainedin England to perform
very important public duties, and in view of your early return to New Zealand, the Government does
not think it necessary to take any action at present in reference to the subject of your letter.

I have, &c,
The Hon. W. Fitzherbert, 21, Cockspur Street, S.W., London. E. W. Stafford.
P.S. —The period of your absence will, as stated in my letter of the 7th December, 1867, in which,

leave was given to you, of coursebe reckoned in the computation ofyour term of (service in respect of
a retiring allowance wheneveryou may retire from the service.—E. W. S.

No. 3.
The Hon. E. W. Stafford to the Hon. W. Fitziieebeet.

Bib,— Colonial Secretary's Office, Wellington, 18th May, 1869.
In my letter of the 2nd November last, in reply to yours of the 2nd September, in which you

tenderedyour resignation of your office as Commissioner of CrownLands, in consequenceof your being
unable to return when your leave of absence expired, I stated, for the reasons therein mentioned, the
Government didnot think it necessary to take any action at that time in reference to the tender of
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yourresignation. I have now the honor further to inform you, that the Government has not thought
it proper to advise His Excellency the Governor to accept that resignation.

The Government has como to this conclusion from the considerations stated in my former letter,
that you were compelled to remain in England, not for private reasons, but in the performance of most
important public services, with respect to which you have achieved a great success, to insure which
necessitatedyour remaining beyond the time originally contemplated.

The Government also recognizes that the length and character of your public service as Commis-
sioner of Crown Lands, as well as in other important capacities, amply entitled you, even on private
grounds, to an extension of leave. It is also aware that your ultimatereturn was unavoidably delayed
for one month after you had taken your passage,by the unforeseen cessation of the Panama Steam
Service. I have, &c,

The Hon. W. Fitzherbert, Commissioner of Crown Lands, E. W. Stafford.
Wellington.

No. 4.'.
The Hon. W. Fitziierbert to the Hon. the Colonial Secretary.

Sib,— The Hutt, 17th November, 1869.
1 beg to tendermy resignation of the office of Corninissioner of Crown Lands.

I have, &c,
The Hon. the Colonial Secretary,Wellington. William Fitzherbert.

For Hon. Mr. Fox.—His Excellency should be advised to accept this resignation, and the Superinten-
dent of Wellington informed accordingly. I suppose the lateActing-Commissioner(Mr. Holdsworth)
should be appointed Mr. Fitzherbert's successor.—W. Gisborne.—20th November, 1869.

Write accordingly, from His Excellency to Superintendent.—Wm. Fox.—22nd November, 1869.

I concur in Mr. Holdsworth being appointed his successor, if the Superintendent concurs. For
opinion of His HonorDr. Featherston.—W. Gisborne.—23rd November, 18G9.

I recommend the appointment of Mr. Holdsworth.—I. E. F. —2-lth November, 1869.

Will the Hon. the Colonial Secretary arrange accordingly, settle salary, &c. It is understood that
Mr. Holdsworth would continue to fulfil the duties of the provincial offices at present held by him.—
W. Fox.—2sth November, 1869.

For His Honor Dr. Featherston.—What salary does Mr. Holdsworth now draw for acting as Com-
missionerof CrownLands ? Do you agree that thatrate should continue to be drawnby him as Com-
missioner of Crown Lands, and will you adjust his provincial salaries accordingly ? His salary as
Commissioner of Crown Lands is now chargeable to Land Fund.—W. Gisborne.—26th November,
1869.

Mr. Holdsworth's salary is now £400, and allowances £74 15s. I recommend thathis salary as
Commissioner be £500 ; all his other payments will thencease, although ho will continue to perform
the duties in connection with them.—I. E. Featherston.—29th November, 1869.

His Excellency the Governor is recommended to accept this resignation, and to sign the Commission
appointing Mr. Holdsworth.—W. Gisbohne.—Ist December, 1869.

No. 5.
His Honor the Superintendent, Wellington, to the Hon. W. Gisborne.

Sir,— Superintendent's Office, Wellington, 2Gth November, 1869.
Mr. Ktzherbert has informed me of his intention to apply for a retiring allowance, and, to

enable him to make his application, has requested me before I leave the colony to state the circum-
stances under which lie lias not been paid salary during the last two years.

For someyears Mr. Fitzherbert received £G5O per annum in virtue of his office of Commissioner
of Crown Lands, and this amount would havo been paid to him daring the last two years had he not
been in the receipt of other salary. I have, &c.,

I. E. Featherston,
The Hon. W. Gisborne, Colonial Secretary. Superintendent.

No. 6.
The Hon. W. Gisborne to the Hon. the Superintendent, Wellington.

Sir,— Colonial Secretary's Office, Wellington, 2nd December, 18G9.
1 have the honor to acknowledge the receipt of your Honor's letter of the 2Gth ultimo,

furnishing certain information with reference to the intended application of Mr. Fitzherbert to apply
for a retiring allowance. I have, &c.,

His Honor the Superintendent, Wellington. W. Gisborne.
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No. 7.
Mr. W. Fitzherbebt to the Hon. the Colonial Secretabt.

Sir,— The Hutt, 2nd December, 18G9.
When I tendered my resignation of the office of Commissioner of Crown Lands it was my

intention to apply for a retiring allowance, and I nowbeg veryrespectfully to make application for a
superannuation allowance under " The Civil Service Act, 18G6."

I base my claim on sections 31, 32, and 33 (Part V.) of the Act; and on theproviso in section 2,
which expressly admits Commissioners of Crown Lands to the benefit of Part V. Section 31 enables
provincial service to be counted. Section 32 contains an exception which relaxes the strictness of the
rule as to age in certain cases. Section 33 defines these cases. The words, " full age of sixty," which
are employed in the preceding section, and in the succeeding one (35), are replaced in this section by
the less stringent terms, " the age of sixty years." This relaxation is exceptional and limited in its
operation to a privileged class of persons. Those only who are sixty at the time of the passiug of the
Act, or shall have attained that age within ten years of the passing of the Act, are permitted to retire
on a certain allowance, provided, &c, as soon as they have been fifteen years in the service.

It is evident that the ease of officers who were already in the service was taken into special con-
sideration ; which is not altogether unreasonable, considering that the preceding Act of Parliament
allowedofficers of fifteen years' standing toretire at fiftyyears of age. The speciality of the provisions
in section 33 of the Act of 18GG becomes more apparent and intelligible, when compared with those of
section 2 of the Act of 1861.

I have already more thanfulfilled someof theconditions of the Act under which I apply. I reckon
sixteen years' service instead of only fifteen as required, and shall, within four years at most of the
passing of the Act, have attained the age of sixtyyears, so that I am considerably within the term of
tenyearsprescribed as thelimit for the exerciseof thespecial privilege. Thedateof my baptismal register
is 15thAugust, 1810. lam at least thereforewell advanced in my sixtieth year, which I submit meets
the requirement of the Act.

I made a request to the Superintendent of Wellington to address you officially before he left the
colony, on the subject and amount of my salary, with which request I havereason to believe that His
Honor complied, and I may therefore refer to his statement on that point, and claim that the half of
the annual allowancefor which I am applying may be computed thereon.

I shall be very much obliged if your decision may be made known to me at anearly date, as the
completion of arrangementsof considerable personal importance to me depend on it.

I have, &c,
The Hon. the Colonial Secretary. William Fitzheebeet.

Referred to Auditor, to state what pension would amount to under 33rd section of Civil Service Act
of 1860.—W. Gisboene.—2nd December, 18G9.

Amount of pension is half annual salary, £325 per annum.—E. Hill (for Auditor).—3rd December,
1869.

Referredto Attorney-General for his remarks, as this is an exceptional case,and the letter raises legal
questions.—W. Gisborne.—3rd December, 1869.

The Hon. the Colonial Secretary.—I am of opinion that the holder of the office of Secretary for the
Province of Wellington under the law of that province is in the Civil Service of the province, and, that
beingso, I am of opinion that any person in the colonial Civil Service who has been the holder of such
office is entitled to reckon the period during which he may have held that office in the computation of
his retiring allowance. lam of opinion that, in order to attain the age of sixty years within the mean-
ing of the 33rd section of "The Civil Service Act, 1866," a person must live sixty years—he attains
that age on the day preceedingthe sixty-firstanniversary of his birth. It cannotbe said that an infant
at the instant of its birth has attained the age of one year, and similarly it cannot be said that the
instant a person has lived fifty-nine years he has attained the age of sixty years. Ido not think that
the addition of the word " full " in section 32, and the absence of the word in section 33, affects the
construction of the 33rd section—the meaning ot* the expressions is the same, and is so treated in
section 35, for, though section 35 applies, as well to those officers to whom section 33 applies as to
officers generally, yet there the expression is " full age." lamunable to suggest any difference on the
construction to be put upon the two expressions, and am of opinion that both expressions are intended
to require the completion of sixty years.—J. Peendergast.—6th December, 1869.

For Hon. Mr. Fox.—l would wish to draw your special attention to this case, which is special inas-
much as it involves the case of an officer counting provincial service, and also holding his office, while
also a Minister of the Crown. You will see from the opinion of the Attorney-General that the only
legal difficulty is that the age of 60 years is not yet completed. Mr. Fitzherbert has special claims
for consideration. He has served one year longer than required by the 33rd section of " The Civil
Service Act, 18G6," under which section he proposes to retire. Although holding andperforming the
duties of Commissioner of Crown Lands until he went to England on the colonial service at the end
of 1867, he practically received no pay for such office while lie was also a Minister, and thus saved the
public funds to that amount. The late Government expressly agreed, in giving him leave of absence
as Commissioner for his mission Home, that such time should be allowed to reckon in computation of
his retiring allowance; and, when Mr. Fitzherbert resigned his Commissionership in 186S,because he
found his other public duties in England would compel him to overstay such leave, that Government
refused to accept his resignation, and repeated the assurance about the leavebeing allowedto count.
Taking all these circumstances into consideration, and the important public duties on which Mr. Fit?-
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Herbert has been engaged, the following arrangement will only be equitable to him, and at the same
time satisfy the requirements of the law: Mr. Fitzherbert's resignation as Commissionerof Crown
Lands to be accepted from the date of his completion of his sixtieth year, say 15th July next—
his letter mentions 15th August, 1810, as date of baptismal register. I think a month previous may
be fairly allowed as the probable date of his birth. Up to the first-named date, 15th July, 1870, he is
to have leave of absence, of course without any salary ; on and after that date his pension, calculated
under the 33rd section referred to, to commence. An Order in Council now to be passed fixing such
pension accordingly. Mr. Holdsworth to be appointed Deputy-Commissioner up to the 14th July
next, and to have a commission as Commissioner, such commission only to come into force on that
date—l4th July.—W. Gisbortte.—l6th December, 1869.

The circumstances of this case are exceptional, arising out of Mr. Fitzherbert having held responsible
offices in the General Government and his special agency in England. The case ought not to be drawn
into a precedent. I fully concur in the course suggested.—W. Fox.—20th December, 1869.

Mr. Macdonaid.—Prepare necessary documents to carry into effect the arrangements specified in
the last two paragraphs of this memorandum. The appointment as Deputy-Commissioner of Crown
Lands is under "The Crown Lands Act, 1869,"—W. Gisborne.—2lst December, 1869.

No. 8.
The Hon. W. G-isborne .to Mr. W. Fitziierbert.

Sic,— Colonial Secretary's Office, Wellington, 22ndDecember, 1869.
I have the honor to acknowledge the receipt of your two letters, dated respectively the 17th

ultimo and the 2nd instant, the former tendering the resignation of your office as Commissioner
of Crown Lands, and tho latter containing your application for a retiring allowance under the 33rd
section of " The Civil Service Act, 1866."

Having consulted the Attorney-General,I find that the only legal difficultyin the way of granting
your claim for a retiring allowance is that you have not, in the view of law, attained the age of sixty
years. Your letter mentions 15th August, 1810, as the date of your baptismal register, and counting,
as I think you may fairly claim, 15th of the previous month as the date of your birth, you will not be
sixty years old until the 15th July, 1870.

The Government, however, willingly admit that your case is special, inasmuch as it involves the
case of an officer holding his office (in respect of which he claimspension) while also a Minister of the
Crown, and that you have also special claimsfor consideration. You have served one year longer than
required by the 33rd section of " The Civil Service Act, 1866," under which section you propose
to retire. Although you held the office and performed the duties of Commissioner of Crown Lands at
Wellington until you went to England on the colonial service at the end of 1867, you practically
received no pay for that office, while you were also a Minister (altogetherbetween two or three years),
and thus saved the public funds to a large amount. The late Government expressly agreed in giving
you leave of absence as Commissioner of Crown Lands, during your special mission to England, that
such time should be allowed to be reckoned in tho computation of your retiring allowance; and when
you tendered your resignation as Commissioner of Crown Lands in 1868, because you found that your
public duties in England on the part of the colony would compel you to overstay such leave, the late
Government refused to accept your resignation, and repeated its assurance to which I havereferred.

Taking all these circumstances into consideration, and the important colonial political duties on
which you have been engaged, the Government, whilst guarding themselves against admitting your
case as a precedent for the future, are of opinion that the following arrangement will not only
be equitable to you, but, at the same time, satisfy the requirements of the law.

His Excellency will be at once advised to accept your resignation, such acceptance to take effect
on the 15th July next, the date (allowingyou a month before the date of your baptism) of your com-
pletion of your sixtieth year. Up to the 15th July next you will be allowedleave of absence without
salary. The Governor in Council will also, at the next Executive Council, be advised to grant you on
and from the 15th July next a pension calculated under tho 32nd section, reference to which has
already been made.

Mr. Holdsworth, who has beenrecommended by His Honor the Superintendent of the Province
of Wellington as your successor, will be appointed Deputy-Commissioner of Crown Lands until the
15th July next, and he will be given also a commission as Commissioner of Crown Lands, the latter
only to takeeffect on the 15th July next, the date on which the acceptance of your resignation comes
into force. I have, &c,

W. Fitzherbert, Esq., M.G.A. W. Gisborne.

No. 9.
Tho Hon. W. Gisborne to the Deputy-Superintendent, Wellington.

Sir,— Colonial Secretary's Office, Wellington, 23rd December, 1869.
I have the honor to transmit for your information the enclosed copy of a letter I have

addressed to William Fitzherberfc, Esq., in reply to his two letters, tendering his resignation as Com-
missioner of Crown Lands and applying for a retiring allowance under " The Civil Service Act, 1866."

I have, &c,
The Deputy-Superintendent, Wellington, W, Gisborne.



8.—175

No. 10.
The Hon. W. Gisboene to the Deputy-Commissioner of Crown Lands, Wellington.

Sir,— Colonial Secretary's Office, Wellington, 23rd December, 1869.
I have the honor to transmit for your information the enclosed copy of a letter I have

addressed to William Fitzherbert, Esq, in reply to his two letters, tendering his resignation as Com-
missioner of Crown Lands and applying for a retiring allowance under " The Civil Service Act, 1866."

I have, &c,
The Deputy-Commissioner of Crown Lands, Wellington. W. Gisboene.

No. 11.
The Deputy-Commissioner of Crown Lands, Wellington, to the Hon. the Colonial Seceetaet.
Sic,— CrownLands Office, Wellington, 28th December, 1869.

I have the honor to acknowledge the receipt of your letter of the 23rd instant,enclosing for
my information copy of a letter addressed to William Eitzherbert, Esq., in reply to his two letters,
tenderinghis resignation as Commissionerof Crown Lands and applying for a retiring allowance.

I have, &c,
The Hon. the Colonial Secretary, Jos. G. Holdsworth,

Wellington. Deputy-Commissionerof Crown Lands.

No. 12.
Mr. W. Fitziieebebt to the Hon. the Colonial Seceetaet.

Ste,— The Club, Wellington, 31st December, 1869.
I beg to acknowledge the receipt of your letter of the 22nd instant, and to thank you for its

contents.
Since its receipt I have searched further for the certificate of my baptismal register, which I had

expected to find with the documents of my life insurance, but havebeen unable to find it. As I quoted
its date from memoryin my former letter,whilst I am much obliged to you for proposing to give me a
month's grace, yet I am quite contented to accept the date of the 15th August if you should think
proper. I asked Mr. Woodward, with whom I had business to-day respecting my life insurance, to
say so much to you, who would explain the reason why I could not conveniently wait upon you to-day.

I have,&c,
The Hon. W. Gisborne, Colonial Secretary. William Fitzhebbert.

No. 13.
The Hon. W. Gisborne to Mr. W. Fitztieebeet.

Sir,— Colonial Secretary's Office, Wellington, Bth January, 1870.
I bare the honor to acknowledge the receipt of your letter of the 31st ultimo, on the subject

of your retirement from the Civil Service of New Zealand.
Inreply, I have to state that, although the baptismal register is mislaid, I have ro doubt that

your memoryis correct as to the date of that register; and therefore I think it is only equitableto
allow a month previous to that date as the probable date of birth.

I have, &c,
W. Fitzherbert, Esq., the Hutt, Wellington. W. Gisboene.

Mr. Macdonald.—I think a warrant for retiring allowanceunder section33 of " The Civil Service Act,
1866," maybe made by the Governor (not in Council). The Act is silent as to the mode of issuing the
warrant in this case, and the only enactment that renders it necessary at all is "The Public Eevenues
Act, 1867," section 3-1. In the c;ise of retirementunder section 35 the case is different, and an Order
in Council is necessary to permit the officer to retire ; but even then the warrant to the Treasurer is
sufficient if issued under the hand of the Governor alone, so that there is no necessity for altering the
printed forms.—W. Piiaeazyn.—7th January, 1870.

lI.—EH ME. DOMETT'S PENSION.
No. 14.

The Hon. T. B. Gillies to His Excellency Sir G. Gket.
Sic,— Auckland, 24th December, 1863.

I have the honor to tender to your Excellency my resignation of the office of Secretary for
Crown Lands, hitherto held by me. I have, &c,

To His Excellency Sir G. Grey, &c, Thomas B. Gillies.
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No. 15.
The Hon. F. Wihtakeb to His Excellency the Goveenoe.

Auckland, 29th December, 1863.
The Hon. Mr. Gillies having resigned the office of Secretary for Crown Lands, Ministers respectfully
recommend His Excellency to appoint Alfred Domett, Esq., to that office, on the understanding that
the appointmentis to be in future one of a non-political character. This appointment to take date
from the 24th instant.

To His Excellency the Governor, &c. Feed. Wihtakee.

No. 16.
The Hon. A. Domett to the Hon. W. Gisboene.

Sib,— General Crown Lands Office, Wellington, 11th July, 1871.
Having for some time past intended to retire from the Civil Service of the colony, I have now

the honor, in accordance with the terms of "The Civil Service Superannuation Act, 1858," aud " The
Civil Service Amendment Act, 18G1," to notify to you my desireto availmyself of the retiring allow-
ance provided by the Acts alluded to. 1 should state that I entered the public service as Colonial
Secretary of New Munster in the early part of February, 1848, and that I am upwards of fifty years
of age.

Trusting that this application will bo favourably received by Government.
I hare, &c.,

Alfeed Domett,
The Hon. the Colonial Secretary, "Wellington. Secretary for CrownLands, &c.
P.S.—I should have mentioned that, if it will not interfere with Government arrangements, I

propose to hold my present offices till the end of next month.—A. D.

Me. Coopee.—Calculationof pension to be made as usual.—W. Gisboene.—l2th July, 1871.
Hon. Me. Domett.—"Will you be good enough to fill up the enclosed form and return it to this
office ?—G. S. Cooper.—l4th July, 1871.

Statement to accompany Application for a Superannuation or Retiring Allowance under " Civil
Service Superannuation Act, 1858."

Name infull,and Offices held by Applicant during three yearsprevious to dateofapplication.—Alfred
Domett: Secretary for CrownLands ; Commissioner of Land Claims under Land Claims Settlement
Acts, 1856 and 1858; Kegistrar-General of Land and Deeds till eight months since; then Officer
intrusted with administration of ConfiscatedLands.

Length of Service on Establishment of General Government, giving date of first Appointment.—Tiventy-two years and two months : first appointment as Colonial Secretary of New Munster, 14th
Februar}', 1848; appointed Colonial Secretary of New Zealand from the Gth August, 1862, to the 30th
October, 1863.

TotalAmount of Salary and Fees drawn by Applicant during last threeyears of service.-—Three
thousand pounds ; no fees.

Whether Absent (on leave or otherwise) for any or what period exceeding six weeks in every year of
service.—Never absent for aperiod exceedingsix weeks. Prom 185G to 1862,1 attended the General
Assembly during its session at Auckland and Wellington.

Has theDepartment ever been transferred to orfrom theProvincial Government.—Never.
Remarks.—The salary of the Colonial Secretary forNew Munster (though then the most populous

and important province) was £400 per annum (while that of the Colonial Secretary for New Ulster
was £700 or £750) from 1848 to 1853. On the establishmentof the New ZealandConstitution, when
the executive officers of New Ulsterreceived pensions of £400 per annum, I took a lower office than I
had held at a salary only equal to the pensions given to them—namely, £400 per annum. This was in
1853 (October). My equal right to the pension was, I believe,fullyacknowledged thenby Sir George
Grey and the succeeding Governors. My salary for the last three years was made up of salary
for Secretary for Crown Lands, £600 (amount paid to my predecessors) ; Commissioner of Land
Claims, £100 (amount previously paid to Mr Bell, £800, he having completed a greatpart of the work,
though much more was left than would be represented by that proportion of salary) ; Eegistrar-
General of Land, £300, previously receiving £800 per annum.—AlfeedDomett, Secretary for Crown
Lands, &c.

Memoeandum.—Hon. Mr. Domett is entitled under Act of 1861, No. 36, section3, to a pension of
£571 Bs. 7d. a year, it being understood thatheheld and performed the duties of the office of Secretary
for Crown Lands during the time he held office as a responsible Minister.—G. S. Coopee.—l4th July,
1871.

Kefeebed to Auditor.—W. Gisboene.—15th July, 1871.

The Act under which superannuation allowance is claimeddocsnot apply to offices whose holders have
seats in the Executive Council. Mr. Domett should be requested to state the periods "from" and
" to " duringwhich he had a seat in the Executive Council, and the offices under which he claims the
allowance for such periods.—ChaelesKnight, Auditor-General.—l7th July, 1871.

Foe Hon. Mr. Domett.—G. S, Coopee.—lBth July, 1871.
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Memorandum from Hon. Mr. Domett.—l held a seatin the Executive Council from the 6thofAugust,
1862, to the 30th of October, 1863. Was appointed Secretary for Crown Lands separately, 22nd
August, 1862. Ec-appointed Secretary for Crown Lands, 24th December, 1863; gazetted, January,
1864.

Memorandum (No. 2) from Mr. Domett.—The allowance for the period between 22nd August, 1862,
and 30th of October, 1863, if due, would be so in virtue of the office of Secretary for Crown Lands
held by me during almost all that period. lam not aware that the holder of the office of Secretary
for Crown Lands had a seat in the Executive Council in virtue of that office, I take it the meaning
of the words of "The Civil Service SuperannuationAct, 1858 " (correctly quoted by Dr. Knight) can
only be " the allowance shall not apply to offices whereholders have seats,&c, in right of such offices,"
and that the words were not intended to exclude officers merely because they held Executive Council
seats in respect of other offices than those through which theyclaim. On referring to my appoint-
ment as Secretary for CrownLands, I find it is given " on the understanding that it is to be in future
of a non-political character." Ido not think this decides the question, because it is not the " political
character" of the office which is the point of inquiry, but its conferring a right to a seat in the
Executive Council. The first Secretaryfor Crown Lands was Mr. Tancred. He had been a member
of the Executive Council before he was made Secretary. Evidentlyhe did not hold the seat in respect
of that office. So with myself in 1862 : the Executive Council appointment preceded the other. So,
I think, with the other Secretaries for Crown Lands. The intimation in my appointment, therefore, I
look upon as to the effect that the appointment could but be in future exclusively conferred upon a
Minister of the Crown.—A. Domett.—20th July, 1871.

Foe opinion of Attorney-General.—W. Gisboene.—22nd July, 1871.

To the Hon. the Colonial Secretary.—I think that the evidence shows that the office of Secretary for
Crown Lands was, up to the time of Mr. Domett's re-appointment in 1863, treated as a political office.
Consequently, I think that the period during which Mr. Domett held the office of Secretary for Crown
Lands with the office of Colonial Secretary must notbe taken into account in computing his. pension.
—J. Peendergast.—3lst July, 1871.
Attorney-Genebal's opinion to be acted on.—W. Gisborne.—2nd August, 1871.

Referred to the Auditor-General.—G. S. Cooper.—2nd August, 1871.

Seen. It is requested the claim may be adjusted in accordance with the opinion of the Attorney-
General.—Chables Knight, Auditor-General.—7th August, 1871.

Referred to Hon. Mr. Domett for adjustment.—G. S. Cooper.—7th August, 1871.
I iiave altered the claim to twenty-two years and two months, which leaves out the time during which
1 held the seat in the Executive Council. I suppose this is what is meant by adjusting the claim in
accordance with the Attorney-General's opinion.—A. Domett.—9th August, 1871.

Foe the Auditor-General.—G. S. Coopee.—llth August, 1871.
Mr. Domett having served for a period exceeding seventeen and under thirty-one years, is entitled,
under the Act in question, to half salary, £500 ; and five eighty-fourths of £1,000, for five years' service
over seventeen, £59 10s. 6d.: total, £559 10s. 6d.—CharlesKnight, Auditor-General, 12th August,
1871.—T0 the Hon. tho Colonial Secretary.

Warrant signed by His Excellency the Governor, 14thAugust, 1871.

No. 17.
The Hon. the Colonial Seceetaey to the Hon. A. Domett.

Sill,— Colonial Secretary's Office, Wellington, 18th August, 1871.
On the eve of your retirement from the Civil Service of New Zealand, allow me to express

the deep sense which the Government entertain of the value of the public services which you have
rendered to this colony, and of the public loss which your retirement will cause.

During a period oftwenty-five years you have held, at one time or other, the highest offices in the
Executive Council, and in the Civil Service, and have been a prominent member of. the Legislature.
The value which the Legislature attached to your presence in the Legislative Council is best shown by
the terms of the Disqualification Act of last session, which expressly exempted yourself during your
tenure of the office of SecretaryforCrown Lands from the disqualification attached to all other officers.
It is also to your love of literature and your devotion to its cause that the collection of so many
valuable books in the library of ourParliament is in a great measure attributable.

The best wishes of my colleagues and myself, and of all who know you, will ever attendyou in
your future course of life. I cannot omit to add the expression of my own personal regret at the
departure of onewith whom I have been so longon terms of intimacy andfriendship, and of my wishes
for the welfare and happiness of yourself and of your family.

I have, &c,
The Hon. A. Domett. W. Gisboeste.

7
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No. 18.
The Hon. A. Domett to the Hon. the Colonial Skceetaey.

Sic— Wellington, 19th August, 1871.
I have the honor to acknowledge the receipt of your letter of yesterday's date, expressing the

sentiments of the members of the Government on my retirement from office.
The good opinion andkindly feelings you are pleased to express on their part and your own—

although I am quite aware that to your friendly partiality much of the strength of the terms you
employ must be owing—will always be highly valued by me and a source of great gratification.

I count it apiece of great goodfortune that I have been able, through a political life of nearly
thirty years, to retain and fully return the personal goodwill and esteem of so manypublic men, in-
cluding all the members of your Government, in spite of occasional differences of opinion and action,
necessarily incidental to such a career. With yourself individually—one of the oldest of myfriends —
I am happy to say that a coincidence of tastes on many subjects—and especially the Idem sentire de re
publica, on all occasions, I think, and invariably—haveformed a closer bond of union; while our long
and intimateconnection in official life has always been to me a pleasure, as well as no little advantage.

My share in the formation of the library, to which you allude, was an amusementand occupation
which I relinquish with great regret. I trust, however, I may still be of use in England, in
selecting and procuring books on behalf of any future Committee to whom its management may be
confided.

Will you accept for yourself and family, and convey to the members of Government and theirs,
the assurance that I heartily return the good wishesfor your and their happiness and prosperity which
you so kindly express for me and mine. I have, &c,

The Hon. The Colonial Secretary. Alfeed Domett.

No. 19.
The Hon. the Colonial Seceetaky to the Hon. A. Domett.

Sic,— Colonial Secretary's Office, Wellington, 16th August, 1871.
I have the honor to acknowledge receipt of your letter of the 11th ultimo, expressing your

desire to retire from the Civil Service under the Civil Service Acts of 1858 and 1861.
In reply, I have to inform you that a warrant has been signed by His Excellency the Governor,

granting to you a retiring allowance, under the Civil Service Acts, at the rate of £559 10s. 6d. per
annum, from the Ist Septemberproximo. I have, &c,

The Hon. Alfred Domett, M.L.C., G. S. Coopeb,
Secretary for Crown Lands. (for the Colonial Secretary).

No. 20.
The Hon. Mr. Domett to the Hon. the Colonial Seceetaey.

Slß,— Wellington, 19th August, 1871.
I have the honor to acknowledge receipt of your letter of the 16th instant, informing me

that the Governor's warranthad been issued, authorizing the payment to me of the retiring allowance
fixed by the Civil Service Superannuation Act, and to request you to convey to His Excellency and the
Government my thanks for the same. I have, &c,

Alfred Domett,
Secretary for CrownLands.

lII.—BE ME. GISBOBNE'S PENSION.
No. 21.

The Hon. Mr. Gisboene to the Hon. the Colonial Teeastjeee.

Sib,^ Government Annuities Office, Wellington, 30th March, 1875.
Wishing to claim in August next myretiring allowance under the provisions of " The Civil

Service Amendment Act, 1861," and to receive before that time three months' leave of absence on full
pay, with a view to that retirement, I shall be glad if the Government would consent to make arrange-
ments for that purpose.

I expect the return shortly of Mr. C. Knight, Accountant and Acting-Actuary in this office; and,
in order to prevent embarrassment, 1 will not relinquish the duties of my office until after his return.

I have, &c,
W. GiSBOENE,

The Hon. the Colonial Treasurer, Commmissioner.

Statement to accompany Application for a Superannuation or Retiring Allowance.
Name infull, and Offices held hi/ Applicant during three years previous to date ofApplication, or

{under sections 33, 35, of" The Civil ServiceAct, 1866'') during twoyearsprevious to said date.—William
Gisborne, Government Insurance Commissioner (Commissioner of Annuities).
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Length of Service on Establishment of General Government,or under any Provincial Government,
giving date offirst Appointment.—12th July, 1847. Twenty-eight years and five months.

Total Amount of Salary drawn by Applicant during last three years ofservice; or two years, if
retiring under section 33 or 35 of" The Civil Service Act, 1866."—£2,250.

Total Amount ofFees drawn as Salary by Applicant during last three years ofService; or two years,
ifretiring under section 33 or 35 of " The Civil Service Act, 1866."—None.

Whether Absent (on leave or otherwise)for any and whatPeriod exceedingsix iveelcs in every year of
service.—Had eighteen months' leaveof absence in 1852-53, inclusive of six wTeeks in each year. Never
had any part of six weeksfor several, say, at least fifteen, years.

Has theDepartment everbeen transferred to orfrom the Provincial Government.—No.
Age at Bate of Application.—Fifty.
JRemarks.—Was a Minister from end of June, 1869, to 22nd November of the same year without

other office.

No. 22.
The Hon. the Colonial Teeastieee to the Hon. Mr. Gisboene.

Sic,— The Treasury, Wellington, 30th April, 1875.
I have the honor to acknowledge thereceipt of your letter of the 30th March ultimo, in which,

expressing your desire to claim in August next your retiring allowanceunder the provisions of "The
Civil Service Amendment Act, 1861," you ask to have three months' absence on full pay, with a view to
your retirement. 1 learn with great regret that the Government must lose your valuable services as
Insurance Commissioner. The leave which you ask will be granted from any day which you may
name as convenient. I have, &c.,

W. Gisborne, Esq., Government Insurance Commissioner. H. A. Atkinson.

No. 23.
The Hon. W. Gisboene to the Hon. the Colonial Teeastjeee.

Sic,— Government Insurance Office, Wellington, 29th November, 1875.
Adverting to my letter of the 30th of March last, and your reply of the 30th of the following

month, I have the honor to place myresignation of my office of Commissionerof GovernmentInsurance
in your hands, for acceptance by His Excellency the Governor on such day as may bo convenient to the
Government, such day, however, to precede the date which may be fixed by the Returning Officer for
the nomination of a candidate for the Cityof Wellington, under the writ issued after the dissolution of
the present General Assembly. At the same time I have the honor to apply for aretiring pension under
the provisions of "The Civil Service Amendment Act, 1861." As the words used in the. third section,
of that Act, prescribing as a basis of calculation " the average salary of the office or offices held by him
during the last three years of his service," are very different from the words used in "The Civil
Service Superannuation Act, 1858,"in prescribing abasis, I should feel much obliged if the Government
would take the opinion of their law officers on the interpretation of the above quoted words (Act of
1861), which appears to mo that the rate of salary appropriated for the last financial year of the period
of service should be included in such basis of calculation. I have, &c,

The Hon. the Colonial Treasurer. W. Gisboene.

Kefereed for the opinion of the Solicitor-General on the point raised in the lastparagraph of Mr.
Gisborne's letter 29th November.—C. T. Baton.—Bth January, 187G.

I think that the interpretation for which Mr. Gisborne contends is borne out by the words of the
Statute. It seems to be only equitable that the salary appropriated for the last financial year of the
period of service should be taken into account in calculating the retiring allowance; I presume no
similar question has hitherto been raised on this point.—W. S. Eeid.—l4th January, 1876.

Eefeeeed to the Commissioners of Audit.—C. T. Baton.—l7th January, 1876.

Will the Commissioners of Audit please state what is the practice in respect of the point raised in
this letter, so that I may answer Mr. Gisborne.—C. T. Baton.—lst March, 1876.

Me. Anderson.—Estimate the retiring pension as usual.—J. E. F'G.

No. 24.
Mr. C. T. Baton to the Hon. W. Gisboene.

Sib,— The Treasury, "Wellington, 31st December, 1875.
I have the honor, by direction of the Colonial Treasurer, to acknowledge the receipt of your

letter of 29th November, adverting to former correspondence, and tendering your resignation of the
office of Government Insurance Commissioner, for acceptance at such dale as may be convenient to
the Government. As it is understood that you are since desirous to receive the three months' leave
of absence which, in reply to your letter of the 30th March, 1875, you were informed would be granted
to you from such date as might be named by yourself, I am torequest that you will be good enough to
specify the date from which you propose to take up the desired furlough, in order that steps may be
taken io appoint a deputy, as required by the Act.

2—B. 17.
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I am again to express the Colonial Treasurer's regret that the department is to bo deprived of
your services, and to state the Government will be prepared to recommend the acceptance of your
resignation so soon as your leave of absence shall have expired.

The Hon. W. Gisborne, I have, &c,
Government Insurance Commissioner. C. T. Batkin.

No. 25.
The Hon. W. Gisborne to the Hon. the Colonial Treasurer.

Sic,— Government Insurance Office, Wellington, 18th January, 1876.
I have the honor to acknowledge the receipt of your letter of the 31st ult., in reply to mine

of the 29th November, 1875, tendering the resignation of my office, and to thank youfor the offer of
threemonths' leave of absence on full salary previous to the final acceptance of such resignation.

In reply to your request, I would specify the Ist March next as the date on which my leave of
absence, with a view to retirement, may commence; but as another complete year of my service will
end on the 12th July next, I have the honor to request that, in consideration of all the circumstances
of my official services, my leave of absence may be so far extended as to meet that date, and thus allow
me to count another year's service in the calculation of my retiring pension.

I have, &c,
The Hon. the Colonial Treasurer. W. Gisboene.

The Hon. Mr. Gisborne appears to be in error in supposing that the extension of his leave will enable
him to count further period of service. Section 6of "The Civil Service Superannuation Act, 1858,"
provides that, in making the computation, any leave of absence in excess of six weeks in each year
shall bo deducted from the term of service for which allowance is claimed. Will theLaw Officers be
good enough to advise on the point ?—C. T. Batkin.—-19th January, 1876.

I think that the meaning of the section alluded to is that the total number of days in excess of six
weeks in each year shall be deducted from the total period of service, not that such number of days
shall be deducted from the last or any particular year of service. The words of the section are:
" shall be deducted from the period during which he shall have held such appointment."—W. S.
Eeid.—lst February, 1876.

The opinion of the Solicitor-General is in precise accord with that expressed in my minute. I sug-
gest that Mr. Gisborne's leave be extended, if he continues to desire it, to the date mentioned,
and that he be informed that, while the Government is willing to accede to his request, the ex-
tension cannotaffect the term of service for which he proposes to claim allowance.—C. T. Batkin.—2nd February, 1876.

I concur.—H. A. Atkinson.—2nd February, 1876.

No. 2G.
Mr. C. T. Baton to the Hon. W. Giseorne.

Sir,— The Treasury, Wellington, 27th February, 1876.
I have the honor, by direction of the Colonial Treasurer, to acknowledge the receipt of your

letter of the 18th ultimo, specifying the Ist March next as the date on which you desire that the fur-
lough granted to you should commence, and expressing your wish that the period of leave should bo
extended to the 12th July, so as to enable you to complete another year's service, with a view to in-
clude that period in the term of service for which you propose to claim retiring allowance. In reply,
I am to point out to you that, as " The Civil Service Superannuation Act, 1858," section 6, provides
that, in making the computation for retiring allowance, any leave of absence in excess of six weeks in
each year shall be deducted from the term of service for which allowance is claimed, the extension of
your leave of absence will not effect the object you desire to attain.

I am at the same time to state that the Government will willingly accord to you the extension of
leave for which you ask, should you desire it on other grounds. I have, &c,

The Hon. W. Gisborne. C. T. Batkin.

No. 27.
The Hon. W. Giseorne to the Secretary to the Treasury.

Sic,— Government Insurance Office, Wellington, 4th February, 1876.
In reply to your letter of the 2nd instant, I would respectfully point out that you seem to

have overlooked the provisions of the Civil Service Amendment Act of 1861, which authorizes, after
seventeen years' service, an additional allowance " for every complete year of such service." I would
also submit that leave in any one year over and above six weeks cannot reasonably be held to annihi-
late that year of service inrespect to claim for pension ; but that the law intends that the aggregate
surplus of leave in everyyear should be deducted from the aggregate of years' service.

Under these circumstances, it seems to me that the extension of leave so as to include my current
year of service willprevent the sacrifice of the eight months of the year during which I have actually
served. I have, &c,

W. GISBORNE,
The Secretary to the Treasury. Government Insurance Commissioner.
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Will the Commissioner of Audit be good enough to state what is the practice in regard to the point
herein raised. —C. T. Batkin.—-sth February, 1876.
The practice is to take the full period of service and deduct from it the aggregate surplus leave, then
to compute the difference after striking out the fraction of a year, if any.—Charles Knight, Com-
missioner ofAudit.—llth February, 1876.

Will the Solicitor-General be good enough to state whether, in his opinion, the practice is conform-
able to law.—C. T. Batkin.—l4th February, 1876.

Assuming that the practice referred to is founded on the terms of section 3 of the Civil Service Act
of 1861, I think it is conformable to law.—W. S. Reid.—2lst February, 1876.

No. 28.
The Hon. "W. Gisborne to the Secretary to the Treasury.

Sir,— GovernmentInsurance Office, "Wellington, 22nd February, 1876.
Adverting to former correspondence on the subject of my retirement,I understand from you

personally that an official letter approving of the day, Ist proximo, which, at the request of the
Government, I named for leaving office, was not necessary, and that the duration of the leave of
absence would be settled afterward, together with the pension. Accordingly I wish to remind you
that to-morrowis my last day in my office, and as I propose leaving for Christchurch to-morrow after-
noon to attend a meeting of the Senate of the University of New Zealand, I have asked Mr. Knight to
hand over all official papers, &c, to my successor.

Iwould take this opportunity of recording my strong sense of the industry, zeal,and ability shown
by the staffin my office, and of recommending them to the favourable considerationof the Govern-
ment, when suitable opportunities of advancement of any of them occur.

Permitme also to ask you to be good enough to convey my thanks to the Hon. the Colonial
Treasurer for the courtesy and consideration which he has accorded to me in the discharge of my official
duties, and for the efficient support which ho has given me in the outset and progress of an institution
of which he is the author, andfrom which I believe, if wisely administered, the whole community will
ever derive invaluable advantage. I have, &c,

W. Gisborne,
The Secretary to the Treasury, Wellington. Government Insurance Commissioner.

Until the Industrial Branch position is betterknown to me, I am notprepared to receive theresigna-
tion of the Commissioner of Annuities. I have no objection to his taking a fortnight's leave
when the information I have askedfor should be furnished, and the Government consider thematter.—J. Vogel.—29th February, 1876.

I have seen the Hon. Mr. Gisborne, and he agreed to return in a fortnight. Prom what he tells me,
the Government have certainly agreed to his retirement, and to his taking three months' leave of
absence.—J. V.

After a conversation with the Hon. Sir J. Vogel, I do not think that he was fully aware of all the
circumstances of my case, the promises made me by the Government, and the fact that I have been
holding office since August last at their express wish, and for their convenience. I feel sure that he
will, when he is aware of all these things, do me justice. I only received his minute at 2 p.m. to-day,
and had already taken my passage to Canterbury. I therefore, with his approval, take a fortnight's
leave of absence till the Government have considered the Industrial Branch business. The information
required will, I hope, be sent to the Government to-day.—W. Gisborne.—29th February, 1876.

Mr. Gisborne's resignation has not, I understand, been accepted. Papers to stand over till the
matter settled.—J. E. F'G.—6th March, 1876.

No. 29.
The Hon. W. Gisborne to the Hon. the Colonial Treasurer.

Sir,— Government Insurance Office, "Wellington, 27th March, 187G.
In accordance with the arrangement sauctioned by you, I propose to leave to-morrow for the

South, and to retire from the active duties ofmy office on the Ist proximo, thepromised three months'
leave of absence dating from my relinquishment or termination of the mission intrusted by the
Government to myself and two others. I have, &c,

The Hon. the" Colonial Treasurer. "W. Gisborne.

Write saying I approve.—J. Vogel.—29th March, 1870.

No. 30.
The Secretary to the Treasury to the Hon. W. Gisborne.

Sir,— Treasury, "Wellington, 31st March, 187G.
I have tliohonor, by direction of the Hon. the Colonial Treasurer, to acknowledgethe receipt

of your letter of the 27th instant, stating that you proposed to retire from the active duties of your
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office on tlie Ist proximo and to take the leave of absence for three months granted to you from the
termination of the mission entrusted by the Government to yourself and to two others ; and, in reply,
to express Sir Julius Vbgel's approval of tho course you propose to adopt.

I have, &c,
The Hon. "VV. Gisborno, James C. Gavin,

Government Insurance Commissioner, Wellington. (for Secretary to the Treasury),

No. 31.
The Secretary to the Treasury to the Hon. \V. Gisborne.

Sir,— Treasury, "Wellington, 27th June, 1876.
Eeferring to the leave of absence granted to you for three months from the date of the

special service on which you have recently been engaged, which leave of absence it is understoodwill
expire on the Bth September next,being three months from the day following that borne by the report
of the Commission to which you were appointed, I have the honor, by direction of the Hon. the
Colonial Treasurer, to enclose to you a form of claim under the Civil Service SuperannuationActs, and,
with a view to determine the amount of allowance to which, with the sanction of the Governor in
Council, you will be entitled on your retirement from the public service, to request that you will be
good enough to specify therein the particulars of your service, and forward the same to the Com-
missioners of Audit for examination. I have, &c,

C. T. Baton,
The Hon. W. Gisborne. Secretary to the Treasury.

No. 32.
The Auditoe-Geneeal to the Hon. the Colonial Secektaey.

(Memorandum 114.) 4th July, 1876.
Befoee the amount of* retiring allowanceto which Mr. Gisborne is entitled can be ascertained, it will
be necessary to take the opinion of the Law Adviser of the Crown in reference to the 9th clause of
" The Civil Service Superannuation Act, 1858," whether or not the time during which Mr. Gisborne
hold a seat in the Cabinet can be reckoned in the computation. Charles Knight,

The Hon. the Colonial Secretary. Auditor-General.

Referred to Law Officer accordingly. —J. Vockel.—The Solicitor-General.—sth July 1876.

Hon. the Premier.—I think that the meaning of section 9of "The Civil Service Superannuation Act,
1858," is that the Act shall not apply to officers who, in respect of their offices, hold seats in tho
Executive Council. In this case Mr. Gisborne held an office which in no way depended on his being
a member of the Executive. But the Act of 185S is now repealed, except as to rights of persons
appointed before the Act of 1860, and 1 do not think section 9 is now in operation, as far as Mr.
Gisborne is concerned.—W. S. Reid.—3lst August, 1876.

Memorandum.—On the 29th of Junelast the Solicitor-General ruled that a person appointed to an
office before the passing of the Civil Service Act of 1866 could not avail himself of the privileges con-
ferred in section29 of that Act, if tho office he held were abolished subsequent to the passing of that
Act. Mr. Gisbome's office was abolished by "The Government Insurance Act, 1874." It would seem,
therefore, that, under theruling of the Solicitor-General, Mr. Gisborne can only claimretiring allow-
ance under the Civil Service Act of 1866. The present claim is made under the Civil Service Acts of
1858 and 1861.—Charles Knight, Commissioner of Audit.—25th October, 1876.

No. 33.
The Commissioner of Audit to the Hon. the Colonial Secretary.

(Memorandum 143a.) Bth September, 1876.
On the 29th of June last the Solicitor-General ruled that a person appointed to an office before the
passing of the Civil Service Act of 1886 could not avail himself of the privileges conferred in section
29 of that Act, if the office he held were abolished subsequent to the passing of thatAct.

Mr. Crisborne's office was abolished by the Government Insurance Act of 1874. It would seem
that, under the ruling of the Solicitor-General, Mr. Gisborne can only claim pension under the Civil
Service Act of 1866.

Incidentally it may bo mentioned, in reference to the case of the Auditor of Public Accounts, on
which the above opinion of the Legal Adviser of the Crown was given, that, by section 44 of the Civil
Service Act, the privileges conferred by section29 (although apparently not effective in Mr. Gisbornc's
case) arespecially made applicable to the person holding the office of Auditor of Public Accounts, not-
withstanding the opinion of the Solicitor-Generalto the contrary.

Although I did not consider it proper in my own case to recommend the Government not to follow
the advice of the Solicitor-General, yet where another officer is concerned 1 am more at liberty to
express my opinion, and try to protect the legal rights of officers when tliey are set aside, not only
without regard to legal maxims, but in violation, as I believe, of the express provisions of the Civil
Service Act.

12
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The law details the nature and limit of certain privileges of officers, the mode in which they accrue,

and the circumstances under which compensation may be obtained for their loss. It is nevertheless
maintained peremptorily by the LegalAdvisor of the Crown that the rights which the law has thus
expressly invested in certain officers can be utterly lostby the strained interpretation of an Act, which
no one for a moment supposes was intended to deprive them of a legal right. Tho opinion of a legal
adviser has only the weight that is duo to his knowledge and genius, while common logic dictates
that, where words bind, expresswords are required to loosen, and, without them, that the obligation
continues. Besides, a privilege should be interpreted very liberally. On tho other hand, a disability
which doesnot arise out of any act or default of an officer himself, but out of the Act of law, must be
restricted to theplain intention of the Legislature. But in the cases under consideration tho practice
is reversed. The sanctioned privileges are capriciously challenged as of no consideration, and are
circumscribed by the sharpest limitation; while the supposed disability is strained by the advocate
to its utmost, and thus the rights of thirty years' growth are dismissed without any expression of
doubt. Cuaiiles KuiGHT,

The Hon. the Colonial Secretary. Commissioner ofAudit.

Befeeeed to the Solicitor-General.—G-. S. Cooper.—23rd September, 1876.

Seen.—"VV. S. Eeid.—2nd October, 187G.

Kefebbed to the Solicitor-General.—C. T. Batkin. —26th October, 1876.

I have given this matter very careful consideration, and have come to the conclusion that retiring
allowances can only, be claimed under the Acts of 1858 and 1801 in respect of offices held prior to the
passing of the Act of 18GC. So long as a person holds the office he held at the time of the passing of
the Act of 1866, he would be entitled to the privileges by that Act preserved to him; but, where
subsequently to thatAct such person accepts a new office, I think he cannot, in respect of the new
office, claim the privileges of the Acts of 1858 and 1861. Our colonial Statutes have no such
provisions as are to be found in many of the Imperial Statutes relating to superannuation allowances,
where provision is made for givingallowances where the service has been continued in various offices
and various departments (vide 22 Viet., cap. 26, sec. 12, 23 and 24 Viet., cap. 89; 32 and 33 Viet.,
cap. GO and 35, and 35 and 36 Viet., cap. 12.) My former opinion, referred to by Dr. Knight, was to
the effect I have stated above, although there were other circumstances in that case which affected my
opinion. lam quite aware that, in giving this opinion, lam dealing with a question which materially
concerns the Civil Service as a whole, and probably departing from what has hitherto been the general
opinion and practice; but, in such a matter, I conceive it to be my duty to give an opinion on tho
strict legal aspect of the matter as it presents itself to me. It is not my function to interpret the law
in accordance with tho equitable or moral rights of parties concerned; and it will be a matterfor the
Executive Government to consider what measures should be taken to obviate the difficulty which has
arisen.—W. S. Keid.—3rd November, 1876.

I am of opinion that, in its legal aspect, as a matter of interpretation of Statutes, the above opinion of
the Solicitor-General is correct in stating the law as it stands at present. At the same time I feel
quite certain that Mr. Gisborne, and other officers similarly situated, have a clear moral claim which
the Legislature, or the Act of 18G6 and subsequent Acts, have inadvertently overlooked and not
provided for. Had the matter been specially brought under notice, I have no doubt the usual
provision would have been made, enabling officers to count all their years of service, though
continuity of office might have been broken by the abolition of one office and tho creation of another,
the officer holding the former being appointed to the latter. Such, no doubt, was the intention of the
Legislature, though it has failed to express it. The only remedy, it appearsto me, is a declaratory Act
of the Assembly; I think that should be prepared, as soon as tho Assembly meets again.—Peed.
"VViiitakee.—6th November, 1876.

Me. McGowAJf.—Will you please tell me the amounts Mr. Gisborno has been drawing since he left
the Ministry in 1872 and took charge of the Government Insurance Office: e.r/., 1872-73, £700 per
annum ; 1873-74, £800 per annum ; 1874-75, £800 per annum?—II. Williamson.

Feom 11th September, 1872, to 30th June, 1873, at £700, £563 17s. lOd.; from Ist July, 1873, to
30th June, 1874, at £700, £700; from Ist July, 1874, to 30th June, 1875, at £800, £800; from Ist
July, 1875, to 30th June, 1876, at £800, £800; from Ist July, 1876, to 30th September, 1876, at
£800 per annum, £200: total, £3,063 17s. 10d.—J. McGowax.—lsth November, 1876.

The papers in the case of Mr. Gisborne's pension have been referred to me for the first time. I have
no hesitation in deciding thatMr. Gisborne holds, for the purpose under consideration, the same office
to which he was originally appointed. By the third section of " The Government Insurance Act,
1874," " the title of the office of Government Annuities Commissioner "is changed. If the title of an
office is changed it follows that the offiVe in not abolished. Further, the Act requires that the
Governor shall appoint the Commissioner by warrant, but that Mr. Gisborne should continue Commis-
sioner " without further appointment." I am unable to construe these words in any other sense
than that it was the clear intention of Parliament that the officer in question should be deemed to
hold a continuous appointment. It is desirable that it should bo distinctly stated what are the duties
of the Commissioners of Audit in the matter of pensions. Pensions are granted by the Governor on
tho advice of his Ministers, limitedby law. The sole duty of the Commissioners is to say whether they
will refuse to issue a pension so granted, on the grounds that the issue is not in accordance with law.
It is usual to refer the claims to the Commissioners of Audit before thepension is granted, but this is

13



8.—17 14

done only as a matter of convenience. The Commissioners have no powerto insist on a pension being
granted in excess of that allowed by the Governor, but simply to determine whether the pension
granted is appropriated by law. It was in this view that I requested that the pensions in the case of
Judges Smith and Rogan should bo referred to the Governor in Council. In the present case, after a
careful study of all the Acts concerned, and of the rights intended thereby to be conferred on
individuals, I have no hesitation in deciding that if His Excellency is pleased to confer on Mr.
Gisborne thepension claimed, it will be my duty to make the issue accordingly. It will be for the
members of the Executive Council to determine whether a declaratory Act is necessary to indemnify
them for an illegal issue. If such an Act is passed, it should include the Commissioner of Audit,
who is equally personally responsible; but I should not myself consider it necessary to move the
Government to afford me protection which I cannot perceive is necessary.—James Edward Fitz-
Geba.lt>, Commissioner of Audit, 10th November, 1876.

The only difficulty which I see in paying, as proposed by Mr. Batkin, is, that Mr. Gisborne has
counted the time he was acting as a Minister ; to this I cannot agree, as I see it was specially stated,
when the Hon. Mr. Fitzherbertretired, that his case was not to be takenas a precedent. lam willing
to approve of payment of the pension, less the time served as a Minister, leaving that a question for
the House to decide when the Act is amended.—-H. A. A.—20th November, 1876.

No. 34.
The Hon. W. Gisbobne to the Hon. the Colonial Tbeasueeb.

Sib,— Wellington, 8th November, 1876.
May I request you to be good enough to inform me with respect to the pension to be granted

to me on my retirement from the service ? The leave granted to me by the Government with a view
to my retirement expired on the 30th of September last, and for last month I havereceived neither
salary nor pension.

The Hon. the Colonial Treasurer. I have, &c,
W. GlSBOBNE.

A technical difficulty hns interfered to prevent thepayment of this pension, and it is probable that a
declaratory Act wili be needed to put the matterright. As there can be no doubt that Mr. Gisborne
is entitled to receive the allowance, on the faith of which ho retired from the public service, I recom-
mend that, pending the settlement of the difficulty referred to, the monthly payments be made, and
charged, if need be, to unauthorizedexpenditure.—C. T. Batkin". —15th November, 187G.

No. 35.
The Auditor-General to the Hon. the Colonial Treasurer.

(Memorandum.) 22nd November, 1876.
The Hon. Mr. Gisborne's retiring allowance, computed in terms of Mr. Batkin's minute, as approved
by the Hon. the Premier, is as follows:—

Mr. Gisborne's period of service extends from the 12th July, 1847, to the 30th September, 1876,
or 29 years 11 weeks 4 days. He was absent on leave from Ist May, 1852, to 31st October, 1853,
1 year 26 weeks 2 days ; less allowed for two financial years, 12 weeks: total, 1 year 14 weeks 2 days.
He was a member of Cabinet from 2nd July, 1869, to 10th September, 1872, 3 years 10 weeks 1 day.
And absent on leave from 9th June to 30th September, 1876, 16 weeks 2 days ; less allowed for two
financial years, 12 weeks : total, 4 weeks 2 days. Total service, 24 years 34 weeks 6 days.

The salary attached to the office of Commissioner of Government Annuities for the three years
previous to Mr. Gisborne's retirement was £800, and he is thereforeentitled under the Act of 1861 to
half-salary, £400 ; and uV=tV of £800 for seven years' service over seventeen,£66 13s.4d.: pension,
£466 13s. 4d.

CnARLEs Knight,
The Hon. the Colonial Treasurer. Auditor-General.

No. 36.
The Secretary to the Treasury to the Hon. W. Gisbobne.

Sir,— The Treasury, Wellington, 24th November, 1876.
Referring to your application for retiring allowance under the Civil Service Acts, in which

you appear to ask for an allowance in respect of the period (from 2nd July, 1869, to the 10th
September, 1872,) during which you held an appointment as a Minister of the Crown, I have the
honor, by order of the Colonial Treasurer, to inform you that the Government is prepared to recom-
mend His Excellency to grant you a retiring allowance in respect of your term of service from the
12th July, 1817, to the 30th September, 187G,after deducting therefrom the time during which in any
year you were on leave of absence for a longerperiod than six weeks, and the time during which you
were acting as a responsible member of the Executive Council.

The amount of pension payable to you will then compute as follows :—From 12th July, 1847, to 30th September, 1876, 29 years 11 weeks 4 days. Less absent on leave
from Ist May, 1852, to 31st October, 1853, 1 year 26 weeks 2 days ; less allowed for two financial
years, 12 weeks: total, 1 year 14 weeks 2 days. Member of Cabinet from 2nd July, 1869, to 10th
September, 1872, 3 years 10 weeks 1 day. Absent on leave from 9th June to 30th September, 1876,
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16 weeks 2 days ; less allowed for two financial years, 12 weeks: total, 4 weeks 2 days. Total service,
24 years 34 weeks 6 days.

The salary attached to the office of Commissioner of Government Annuities for the three years
previous to your retirement was £800, and you are therefore entitled under the Act of 1861 to half
salary, £400; and 57=5^ of £800 for seven years' service over seventeen, £G6 13s. 4d.; pension,
£406 13s. 4d. I have, &c,

The Hon. W. Gisborno. C. T. Batkin,
Secretary to the Treasury.

No. 37.
The Hon. W. Giseoene to the Seceetaky to the Treastjby.

Sic,— Wellington, 27th November, 1876.
I have the honor to acknowledgethe receipt of your letter of the 24th instant, in which you

state that I appear to ask for retiring allowance in respect of the period (from 2nd July, 1869, to 10th
September, 1872) during which Iwas a Minister, and that the Government is of opinion that such
time should be deducted from my service in computation of my allowance.

I beg to point out thatI do not claim for the time (July to November, 1869) during which I held
no appointment in the Civil Service in addition to ministerial office. I only claim on account of an
office in the Civil Service (Government Annuities Commissioner) which I held, and the duties ofwhich
I performed.

I would respectfully submit the following facts with a view to thereconsideration of this question,
which I am sure that the Government does not desire to determine,except with a fair regard to the
lawful and equitable claims of an old public servant:—

1. When I accepted the office of Commissioner of Annuities, in November, 1869, it was on the dis-
tinct understandingthat while I performed its duties, in addition to those of a responsible Minister,I
should not draw the salary, but that the time duringwhich I did its duties should count in computation
of my pension. For corroboration of my statement I appeal to the Hon. Sir Donald McLean, who was
then my colleague, and who is a member of the present Ministry. Sir Julius Vogel, and the Hon. Mr.
Fox, were they in this colony, would, lam sure, bear me oub to the same effect. Mr. Ormond, who
was for nearly a year a member of the same Ministry, andwith whom I was on terms of intimate friend-
ship ■will, I doubtnot, confirm me in the statement that I held that office and did its duties in goodfaith
upon that, understanding.

2. The salary of that office had been permanently appropriated at a sum to be fixed by the Go-
vernor, not exceeding £800 per annum, but, at my request, it was appropriated each year at £700 per
annum, the same rate of salary which I drew as Under-Secretary and Secretary to the Cabinet. It
was so appropriated, not that I should drawit while I was a Minister, but, in my belief, that the time
might count inrespect of my pension.

3. I understandthat the Commissioner of Audit expressly raised the legal question whether the
fact of my being a Minister of the Crown disentitled me to count the time during which 1 also held a
civil office in the calculation of pension, and that the Solicitor-General is of opinion that I was not on
that account disentitledto do so. lam not therefore asking for anything, in the opinion of the Law
Officer of the Crown, unlawful.

4. In the case of Mr. Fitzherbert, who was allowed to count his time whileMinister,but whoso case
was not to be a precedent, there is an essential distinction between his position and my own in my
favour. For the last three years during which he held the office of Commissioner of Crown Lands he
did not perform its duties, but they were done by deputy. The question that arose then (for, as a
Minister, I had it before me), was whether those years could be counted—the very years on thebasis of
which thepension was to be calculated. I believe that 1 am generally correct in this reference to
his case, though in speakingfrom recollection I may not be quite accurate in details.

5. In my case the duties were performed by me—duties of a most responsible and delicate charac-
ter, involving the initiation and organizationof an entirely new department, entailing on the colony
enormousresponsibilities. I launched the department inface ofconsiderable opposition, and did so—a
thing unprecedented in the case of private insurance companies—without subjecting my princi-
pal, the colony, to any preliminary expense beyond an advance of £2,000, which was repaid in two
years. Sir J. Vogel, who, as you know, felt so great an interest in the matter, has more than once
assured me of the importance which he attached to the conduct of the early steps of the department,
and of his satisfactionof my administration of the office. I believe, without vanity, that my services
in that office, from the great experience which I had acquired as Under-Secrotary for fourteen years,
aided, by making the new department a success, in saving the colony from greatfinancial loss. Ido
not refer to this in the spirit of egotism, but in order to show that I spared no effort in doing the
duties of Government Annuities Commissioner. It does, therefore, seem to me rather hard that, be-
cause I was also a Eesponsible Minister during that time, my services as Government Annuities Com-
missioner, for whichI drew no salary, should not even be allowed to count towards any timefor pen-
sion. The colony gets the benefit of those services, and I am to lose pay and time for pension in
consideration of them, because in a political capacity, not then, or even, I suppose, now, a very agree-
able or lucrative capacity, I was trying to do the colony all the little goodI could.

6. At that time there was no feeling adverse to a Minister holding a Civil Service office. There
had been repeated precedents for such a course. I was for three years altogether in both Houses, and
heard no expression against it. If nowit is believed to bo so wrong, it seems unreasonable to make
retrospective sacrifice of third parties to new-born virtue, and to visit penal consequencesfor its in-
fraction before it was even thought of. The grossest injustice might, on such a principle, be inflicted.

I trust that these circumstances may induce the Government to give favourable consideration to
my case. I have, &c,

The Secretary to the Treasury, Wellington. W. Gisbobke.
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No. 38.
The Secbetary to the Treasury to the Hon. W. Gisborne.

Sir,— 2nd January, 1877.
I have the honor, by desire of the Colonial Treasurer, to acknowledge the receipt of your

letter of the 27th November,on the subject of the allowanceto be granted to you under the Civil Ser-
vice Acts, and in reply to inform you that the Government is prepared at once to recommend His
Excellency to grant you a retiring allowance in terms of my letter of the 24th November.

The reasons you urge in favour of being permitted to count the time during which you held office
as a Minister of the Crown shall in the meantime receive further consideration ; it being understood
that your acceptance of the allowance now proposed shall not prejudice your position as claiming to
receive allowance in respect of theperiod above referred to.

The Hon. W. Gisborne. C. T. Batkin.

Mr. Eox.—This matter should now, I suppose, be brought before the Cabinet.—C. T. Batkin.—
2nd January, 1877.

Yes. When youreceive Mr. Gisborne's reply.—H. A. A.

No. 39.
The Hon. W. Gisborne to the Secbetaey to the Treasury.

Sir,— Wellington, Bth January, 1877.
I have the honor to acknowledge thereceipt of your letter of the 2nd instant, informing me

that the reasons which 1 urged in my letter of the 27th November last in favour of my claim " to
count the time during which I held office as a Minister of the Crown " shall receive further con-
sideration, it being understood that in the meantime my acceptance of the retiring allowance now
proposed shall not prejudice my position as claiming to count the period above referred to.

Permit me to correct a slight verbal error in your reference to myclaim, as it is an error which
leads to a wrong inference. I do not claim to count the time during which I was a Minister as
such, but the time during which 1 hold and did the duties of the office of Government Annuities Com-
missioner, as it was then called, in addition to and independently of the office of Minister.

I have to thank the Hon. the Colonial Treasurer for promising that my letter of the 27th
November last shall receive further consideration, and to state that, on the understanding which you
specify, I have sent in a claim for the retiring allowance proposed from Ist October last.

I have, &a ,
The Secretary to the Treasury, Wellington. W. Gisisorne.

No. 40.
In Executive Council.

His Excellency the Governor is recommended to grant to the Hon. William Gisborne, late Govern-
ment Insurance Commissioner, under section 3 of "The Civil Service Amendment Act, 1861," a
pension at the rate of four hundred and sixty-six pounds thirteen shillings and fourpence
(£166 13s. 4d.) per annum, dating from the Ist October, 1876.

H. A. Atkinson.

Approved.—N.—ln Council, 2nd January, 1877.—Foster Goring, Clerk of the Executive Council.

Befekred to the Commissioners ofAudit.—C. T. Batkin.—12th January, 1877.

IV.—Hi: DR. POLLEN'S PENSION.
No. 41.

Memorandum as to Departmental and other Arrangements in Auckland.
The Imperial Government have consented to allow 3 per cent, on the amount of pensions paid to
persons entitled thereto who are residing within the colony, if the payments are undertaken by the
Colonial Government; and the amount so agreed to be allowed will be about £600. This will afford
an opportunity of relieving the Treasury of some departmental expenditure.

The payments to pensioners will require some amount of professional knowledge, and will occasion
a great deal of trouble. I have arranged with Dr. Pollen that he shall take charge of the whole
matter, and shall draw out of the moneys allowedby the Imperial Government the sum of £300 per
year, that amount being taken in lieu of the £300 now received by him as Paymaster. Dr. Pollen
also draws £100 from the vote for Treasury contingencies. I propose that that amount shall still be
paid to him for performing the duties of Sub-Treasurer, and that it shall appear in the estimates as
" Sub-Treasurer and Paymaster, Auckland." The result on the estimates will appeara saving of £200
a year, although there will really bo a saving of £300. A great many Treasury duties still devolvo
upon Dr. Pollen, notwithstanding the change to a system of direct payments. I have told him that
the £300 to be received by him out of the allowance to the colony by the Imperial Government
shall, for the purpose of any claim ho may have on account of services rendered and pay received, be
considered as a departmental payment or salary.
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It is absolutely necessary that Dr. Pollen shall have some assistance in preparing and making the
payments to pensioners, and I have appointed Colonel Ilaultain for the purpose, he to draw £250 a
year out of the Imperial allowance.

I propose that payment from that allowance shall in each case commence from Ist February next,
Dr. Pollen's salary from Treasury to cease at same date. The payments by the Imperial Government
will, of course, only be made quarterly, but 1 presume the Treasury will have no difficulty in making
advances on account, so as to adjust the payments satisfactorily,and to allow Dr. Pollen and Colonel
Haultain to receive monthly the amount stated. I think it is right that Colonel Haultain's salary
should commence on Ist January, because there are some arrangements in connection with the pay-
ments to pensioners which it is desirable he should make whilst the Deputy Commissary General
remains in the colony.

I have arranged to dispense altogether with Mr. Ward's services, allowing him to have four
months' leave of absence (say until 30th April), and he then taking the pension to which he may be
entitled in accordance with his period of service.

The other officer drawing salary from the Treasury, Mr. Boardinan, receives £50 a year. Dr.
Pollen has very heavy duties to perform, and Mr. Boardrnan's duties will, consequent on the arrange-
ment with Mr. Ward, be increased rather than decreased. 1 propose, therefore, not to reduce Mr.
Boardman's salary, but to allow him to draw £50 from the Treasury as assistant to Dr. Pollen, the
remainder of his salary being paid as at present.

Mr. J. MacfarlaneI have arrangedto appoint Curator of Intestate Estates for the province. He
is to resign his connection with the Insurance and Annuities Department.

The result of the changes now made will be to dispense altogether with the services of Mr. Ward,
and to save departmental salaries now paid out of the Treasury amounting to £575.

Colonel Haultain's duties will be special: his salary cannot be considered a departmental charge,
and I am of opinion it is absolutely necessary there should be some one to assist Dr. Pollen in the
duties connected with the payment of pensions, which, I am given to understand, will be very trouble-
some. I propose that Dr. Pollen shall prepare in Auckland the necessary forms for thepayment of
all the pensioners in the colony, and that he shall also have general charge of the whole matter.

There will be left of the amount to be allowed by the Imperial Government a balance of about
£100 a year. This might, if found necessary, be applied wholly or in part to making allowances to
officers in other parts of the colony where manypensioners reside ; but it must be borne in mind that
the sum receivable from the Imperial Government will decrease greatly, consequentupon the death or
removal of pensioners.

Auckland, sth January, 1872. Julius Vogel.

No. 42.
The Hon. D. Pollen to the Hon. the Colonial Teeasuree.

Sic,— Wellington, 6th July, 1876.
With reference to the annexed statement, I have the honor to request that His Excellency

the Governor in Council may be moved to grant to me aretiring allowance under " The Civil Service
Amendment Act, 1861," as from the 25th November, 1873, at which time I had completed seventeen
years of service. I have, &c,

The Hon. the Colonial Treasurer. Daniel Pollen.

Statement to accompany Application for a Superannuation orEetiring Allowance.
Name in full, and Offices held by Applicant during three years previous to date of Application, &>'

(under sections 33, 35 of " The Civil Service Act, 1866,") during two years previous to said dale.—
Daniel Pollen: Government Agent, Auckland; Sub-Treasurer for purpose of Native Lands Act;
Paymaster, Imperial Pensions; Receiver of Land Revenue; Commissioner, Confiscated Lands ; Trust
Commissioner, Native Lands Prauds Prevention Act.

Length of Service on Establishment of General Government, or under any Provincial Government,
giving date offirst Appointment.—Treasurer, Waste Lands Board, and Receiver of Land Revenue;
25th November, 1856.

Total Amount ofSalary drawn by Applicant during last threeyears ofservice, or two years ifretiring
under section 33 or 35 o/" The Civil Service Act, 1866!"—£2,475.

Total Amount ofi'ees drawn as Salary by Applicant duringlast threeyears ofservice ; or two years, if
retiring under section 33 or 35 of" The Civil Service Act, 1866."—None.

Whether Absent (on leave or otherwise)for am/ and whatperiod exceeding six weelcs in every year ofservice.—Never absent from duty on leave for any period in any year.
Has the Department ever been transferred to orfrom theProvincial Government.—
Age at Date ofApplication.—Sixty-four years.
Remarks.—During the period from 31st December, 1864, when Mr. Haselden was appointed a

Receiver of Land Revenue at Auckland, to the 24th June, 1865, when I was appointed Government
Agent and Sub-Treasurer, I had no active duty as a Civil Servant; my salary as Receiver of Land
Revenue was transferred to Mr. Haselden, but my appointment was not cancelled, or my sureties
released. The correspondence on this subject is printed in the Appendix to Journals, House of
Representatives, 1865, C. No. 1.

[This letter is withdrawn, as requested by Dr. Pollenin his letter of 30th October, 1876.—Gr. S. C]
Repeebed to the Solicitor-General,and Commissioners of Audit.—Julitts Vogel.—2Bth August, 1876.

FomvAEDED to the Commissioners of Audit. I do not see on the face of this application anything
calling for remark from mo. No legal question appears to bo involved. Possibly a question may
arise on the matter referred to in the " remark " in the accompanying form of claim.—W. S. Reid.—
3lßt August, 1876.

3—B. 17.
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No. 43.
The Commissioner of Audit to the Hon. the Colonial Secretary.

Ec Dr. Pollen's Bctiring Allowance.
Sib,— Audit Office, 6th September, 1876.

The computation ofDr. Pollen'sretiring allowance depends on the question which has already
been raised in the case of Mr. Gisborne: whether the time during which a Civil servant has held
political office, without retiring from his office under the Civil Service, is entitled to count under the
Acts of 1858 and 1861, under which the claim in both cases arises.

There does not appear to me, after acareful study of the Acts, to be anything which can preclude
the counting of this time.

The words relied on as proving the contrary occur in the 9th section of the Act of 1858: " This
Act shall not apply to offices whose holders have seats in the Executive Council," &c. I think this
must be held to mean " whose holders have, in virtue of such seats," &c, and is intended to refer to
Ministerial offices only.

The non-payment of salary during the time of holding a seat in theExecutive Council does not
seem to me to affect the question, as it is always by arrangement that the officer entitled to the lower
salary abandons it for the higher. If the Minister had not beenreceiving salary as Minister,he would
receive the salary of his permanent office.

There is a maxim of law that the acceptance of a higher office vacates a lower one—thus a colonel
ceases to be a captain, and a bishop to be a rector; but I am not aware whether this could be applied
to apolitical appointment.

Nor is it our duty to express any opinion as to thepropriety or legality of the position on consti-
tutional grounds of the double character of a political and civil office being united.

Taking the Acts as they stand, I am unable to say that Dr. Pollen has not been a Civil servant
within the meaning of the Acts of 1858 and 1861, during the time for which he claims, although
doubt may fairlybe raised on the point, and it is clearly one that ought to be settled.

I have, &c,
The Hon. the Colonial Secretary. James Edward FitzGerald.

Referred to the Solicitor-General,to consider the point raised by the Audit. It must be remembered
that the Hon. Dr. Pollen, when formerly in the Ministry, never held a portfolio, and never ceased to
perform the active duties of his Civil offices. He always resided in Auckland during the recess, and
regularly attended the office. I understand from him that, not desiring to have a doubtful point
ruled in his favour, he waives all the time of his Civil service since his accession to the Vogel Ministry,
in which he has held aportfolio, except the six months from May to November, 1873, which period is
always allowed to officers in leaving the Civil Service, and which he has, as it appearsto me, a right to
claim. —G. S. Cooper.—Bth September, 1876.

Mr. Cooper.—l have already given an opinion as to the construction of the 9th section of "The Civil
Service Superannuation Act, 1858." That opinion was given in Mr. Gisborne's case, and was to the
effect stated by Mr. PitzGerald in the within memorandum. I have no doubt on the point as to the
proper construction of the section, and that it onlyrefers to Ministerial offices. Ido not think there
is any other matter calling for remark from me herein.—W. S. Reid.—2oth September, 1876.

Referred to the Commissioners of Audit.—G. S. Cooper.—2lst September, 1876.
The opinion of the Solicitor-General in Mr. Gisborne's case has not, to the best of my recollection,

been before me.

Mr. Anderson.—Calculate Dr. Pollen's retiring allowance in accordance with the Solicitor-General's
opinion.—J. E. F.—2lst September, 1876.

The Commissioners request to be be informed how the sum of £2,475 is made up.—Charles Knight,
Commissioner of Audit.—22nd September, 1876.

£400, Government Agent; £100, Receiver of Land Revenue ; £300, Paymaster, Imperial Pensions,
&c.; £25, Native Frauds Commissioner. —Daniel Pollen.—27th October, 1876.

Memorandum (No. 175) for the Commissioner.
In examiningDr. Pollen's claimfor retiring allowance, I observe from his memorandum of this morning
that he includes his salary as Paymaster of Imperial Pensions, in the aggregate amount on which he
proposes to compute his pension. As you are no doubt well aware, this salary is not paid by thecolony,
but out of an allowance of 2\ per cent, debited to the Imperial Government in the Pension Expenses
Account. It is not voted by the Colonial Parliament. The account referred to is an open one, on
which there maybe a profit, but no part of the 1\ per cent, has, so far as I am aware, found its way
to the revenue. I therefore think Dr. Pollen's claim under this head is very questionable, and request
your instructions on the subject. Beyond this, no question of consequence seems to arise. If the
Imperial Pensions salary is disallowed, the computation will stand thus : 25th November, 1876, to 11th
May, 1873, 16 years 24 weeks; out of service, 31st December, 1864, to 24th June, 1865, 25 weeks:
total service, 15 years 51 weeks. Average salary of office for threeyears (one-thirdof £1,575), £525, of
which one-third is £175, which will be the pension for a service of fourteen and under seventeen
years. It willbe observed that it requires one full yearand upwards to bring theperiod of service up
to seventeen years, which is required to give the next higher rate of pension, so that the six months to
10th November, 1873, if conceded (which is questionable), would not affect theresult. —J. G. Ander-
son.—27th October, 187G.
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To the Hon. the Colonial Treasurer.—lt is requested that the opinion of the legal adviser of the
Crown maybo taken.—Ciiaeles Knight.—27th October, 1876.
Eepeeeed to the Solicitor-General.—C. T. Batkin. —27th October, 1876.

Me. Batkin.—l understand that the offices in respect of which Dr. Pollen claims retiring allowance
are all offices held under the Colonial Govornment, and in the Civil Service of the colony. The claim
is made under the Act of 1801, which secures to officers who have entered the Civil Service before the
10th of August, 1858,and served the prescribed periods, an allowance inrespect of the" office or offices
held by themduring the last three years of the period of service." This being so, I think the claim is
good. Speaking generally, the provisions of the second section of the Civil Service Act of .1866 do
not apply to claims under the Acts of 1858 or 1861.—W. S. Eeid.—3oth October, 1876.

Eepeeeed to the Commissioner of Audit.—-C. T. Batkin.—3oth October, 1876.
Dr. Pollen's minute herewith.—3oth October, 1876.

Memoeandum.—Since the time when the arrangement for the payment of the Imperial pensions by
me was made by the Colonial Treasurer (see Treasury minute, 6th January, 1872), I have held that
office and discharged the dutiesrequired of me in connection with it up to the present date.—Daniel
Pollen.—3oth October, 1876.

It is understood that Dr. Pollen continued up to the 31st December, 1874, in the active discharge of
the duties of the several offices for which he claims pension. It has also been ruled that it is the
salary attached to the office, irrespective of the amount actually drawn, that should form the basis of
computation. The pension will accordingly be £408 6s. Bd.—Ciiaeles Knight, Commissioner of
Audit.—3lst October, 1876.

No. 44.
The Hon. Dr. Pollen to the Hon. the Colonial Teeasueee.

Sib,— Wellington, 30th October, 1876.
As it appears that the date—namely, 25th November, 1873, ultimo, as that upon which a re-

tiring allowanceshould be computed—would not give me " seventeen years and upwards" of service, as
I expected, I have now the honor to request that I maybe permitted to withdraw that letter, and to
ask thatHis Excellency the Governor may be moved to grant me a retiring allowance as from the 31st
December, 1874.

I believe that, as I still hold my appointments in the Civil Service, I am entitled to claim the full
consideration for my services up to this present date; but I desire to be permitted to waive all claim
for the intervening period.

The total amountof salary for the last three years would thus be £2,450.
I have, &c,

The Hon. the Colonial Treasurer, AVellington. Daniel Pollen.

No. 45.
The Hon. Dr. Pollen to the Hon. the Peehiee.

Sih,— Wellington, 30th October, 1876.
I beg leave to tender my resignation of the undermentioned appointments in theCivil Service

of the colony, which I have continued to hold up to this time, namely: Government Agent, Auckland ;
Paymaster, Imperial Pensions ; Eeceiver of Land Eevenue; Commissioner of Confiscated Lands.

The question of the amount of retiring allowance to which I am entitled may be allowed to stand
overfor future consideration. I have, &c,

The Hon. the Premier, Wellington. Daniel Pollen.

Appeoyed.—H. A. A.—3lst October, 1878.

Appeoted.—N.

In Executive Council.
His Excellency the Governor isrecommended to sanction the issue of a retiring allowance to the Hon.
Dr. Pollen, at the rate of four hundred and eight pounds six shillings and eightpence (£4OB 6s. Bd.)
per annum, in accordance with the provisions of " The Civil Service Superannuation Act, 1858," and
of " The Civil Service Amendment Act, 1861." H. A. Atkinson.

No. 46.
The Hon. the Peemiee to the Hon. Dr. Pollen.

Sir,— GovernmentBuildings, 31st October, 1876.
I have the honor to acknowledge the receipt of your letter of yesterday's date, in which you

tender your resignation of the undermentioned appointments which you have continued to hold up to
this time, namely: Government Agent, Auckland; Paymaster, Imperial Pensions; Eeceiver of Land
Eevenue; Commissioner of Confiscated Lands. In view of the operation of "The Disqualification
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Act, 1876," I have submitted yourresignation to the Governor, and His Excellency has been pleased
to accept the same, without prejudice to your claim to a retiring allowance in pursuance of the Civil
Servico Superannuation Acts of 1858 and 1861, which is still undor consideration.

I have, &c,
The Hon. Dr. Pollen. H. A. Atkinson,

No. 47.
The Hon. Dr. Pollen to the Hon. the Colonial Seceetaet.

Sib,— Wellington, 13th October, 1877.
With reference to my letter of date 30th October, 1876, addressed to the Hon. tho Premier,

and to Major Atkinson's reply thereto, copy of which is annexed, I have the honor to request that His
Excellency the Governor may be moved to grant to me the retiring allowance to which I maybe found
entitled under the provisions of tho Civil Service Acts of 1858 and 1861, on and from the date at
which theresignation of the offices in the Civil Service held by me was accepted.

I have, &c,
The Hon. the Colonial Secretary, Wellington. Daniel Pollen.

Dr. Knickht.—Please look overthese papers and state whether the pension is properly calculated, and
whether the appointments held were bondfide General Government appointments entitling Dr. Pollen
to count service.—G. S. W.

Memoeanduh.—In the case of Dr. Pollen I was doubtful whether, in computing the amount of his
retiring allowance, the salary paid to him for services as Paymaster of the Imperial Pensionersresiding
in the colony should count. The office was not known to the Legislature, and the pay (£3OO per
annum) was provided for out of an allowanceof 2\ per cent, paid by the Imperial Government into
the colonial chest. The question was referred for tho opinion of the Law Adviser of the Crown, who
stated that he understands that the offices in respect of which Dr. Pollen claims a retiring allowance
are all offices held under the General Government and in the Civil Service of the colony, and he
thought the claim is good. Acting on this opinion, and having obtained Dr. Pollen's certificate that
he has held the office and discharged the dutiesrequired of him up to the 30th October, 1876, the claim
of £408 6s. Bd. was not further objected to.—Cuables Knight, Commissioner of Audit, 31st October,
1877.

The Hon. Colonel Whitmore.

No. 48.
The Hon. the Colonial Seceetabt to tho Hon. Dr. Pollen.

Sib,— Wellington, 12th November, 1877.
I have tho honor to acknowledge the receipt of your letter of the 13th October ultimo, in

which you request that His Excellency the Governor may be moved to grant to you theretiring allow-
ance to which you may be found entitledunder the provisions of the Civil Service Acts of 1858 and
1801, on and from the date on which tho resignation of the offices in tho Civil Service held by you was
accepted.

In reply, I have the honor to inform you that the question, which is surrounded by some diffi-
culties, is still under theconsideration of the Government. I have, &c,

The Hon. Dr. Pollen, M.L.C. Gh S. Whitmoee.

No. 49.
The Hon. Dr. Pollen to the Hon. the Colonial Secretary.

Sir,— Wellington, 14th November, 1877.
I do myself thehonor to acknowledge the receipt of your letter of date 12th instant, in which,

with respect to theapplication for a retiring allowance made by me on the 13th October ultimo, you
inform me that "the question, which is surrounded by some difficulties, is still under consideration."

By the Disqualification Act of 1870 I was placed in tho dilemma of beingforced to resign my
Civil appointments, or to cease to be a member of the Legislative Council, and, consequently, of tho
Ministry; and as I was apparently the only individual in the Civil Service whose position couid be im-
mediately affected by the provisions of section No. 14 of that Act, I may not unreasonably conclude
that it was specially intendedto aft'ect me, as it did.

On the day before that Act came into operation I tendered theresignation of all my appointments
in the Civil Service, without prejudice to my claim to a retiring allowance. That claim, for reasons
which I hope will be obvious, I did not then press further. My resignation, with the condition stated,
was at once accepted by Ministers, and approved by His Exceliency the Governor.

The merits of my claim to a retiring allowance had been previously considered, and my right ad-
mitted, by the Law Officers of the Crown and by the Commissionerof Audit, for whose decision in the
first instance such applications are usually submitted. These facts are onrecord.

Under these circumstances, I beg leave respectfully to request that you will be good enough to
inform me what are the difficulties which are now found to surround this question, in order that I may
be able, by supplying possibly deficient information or otherwise, to endeavour to removethem; and,
as the question is for me one of pressing importance, I solicit the favour of an early reply.

I have, &c,The Hon. the Colonial Secretary, Wellington. Daniel Pollen.

20
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No. 50.
The Hon. Dr. Pollen to the Hon. the Colonial Seceetaet.

Sic,— Auckland, 29th December, 1877.
On the 13th October last I made application for the retiring allowance to which, as a Civil

servant, I was entitled under the provisions of the Civil Service Acts of 1858 and 1861, on and from
the 30th October, 1876, the date of the acceptance by His Excellency the Governor of my resignation
of the severalappointments then held by me.

On the 13th November I had the honor to receive from you a letter, in which I was informed that
"the question, which is surrounded by some difficulties,is still under theconsideration of the Govern-
ment."

On the 14th November I asked that you would be good enough to inform me what those difficul-
ties were, in order that I might, by supplying possibly deficient information, or otherwise, endeavour
to remove them. And I also ventured to solicit the favour of an early answer. I have not, as yet, re-
ceived a reply to that letter. I have &c,

The Hon. the Colonial Secretary, Wellington. Daniel Pollen.

No. 51.
The Hon. the Pbemieb to Mr. E. Fox.

(Telegram.) Alexandra, Bth May, 1878.
Two days before I loft Wellington, Mr. Fitzgerald, Commissioner of Audit, brought mo papers
relating to the expenditure of the sum of moneyappropriated by the British Government for the cost
of paying British pensioners in this colony. In them was mentioned the annual sum of £300 a year
allowed to Dr. Pollen. I put them up with the pension papers of Dr. Pollen, which lie on the table
in my office. Mr. Fitzgerald appeared to think the papers important. Would you therefore pass
them, with Dr. Pollen's pension papers, round to the other Ministers. The Solicitor-General gave his
opinion that, as he understood, the £300 a year mentioned in those papers were, in fact, colonial
funds, and therefore should count in Dr. Pollen's pension; but I understood him to tell me thatho
did not thoroughly understand the subject when he gave that opinion, and relied merely on a
statement made to him by, he thought, Dr. Pollen. The Solicitor-General should again be consulted
on this point. Ido not, myself, think that British money could be made colonial funds.

Becord this telegram.
E. Fox, Esq., Government Buildings, Wellington. G. Gbet.

Foe Ministers.—The papers mentioned by the Hon. the Premier are herewith.—E. Fox.—Hon.
Colonel Whitmore.—Bth May, 1878.

Me. Reid will be so good as 1;o give a further opinion, taking note of the point raised by Mr.
FitzGerald,whichI taketo be tha.t marked in pencil in Sir J. Vogel's memorandum of January, 1872.—
G. S. W.—9th May, 1878.
Hon. Me. Macandeew.—J. M.—9th May, 1878.
Hon. Mr. Fishes.—J. T. F.—Kith May, 1878.
Me. Eeid.—loth May, 1878.

No. 52.
The Hon. D. Pollen to the Hon. the Colonial Seceetaet.

Sic,— Wellington Club, Wellington, 28th June, 1878.
On the 13th October last, upon the resignation of the Ministry of which I was a member, 1

did myself the honor to request that you wouldbe good enough to moveHis Excellency the Governor
to grant mo the retiring allowance to which I might be found entitled under the provisions of " The
Civil Service Acts, 185S and 18(51."

The tender of my resignation of the offices which I held had been made to the Government and
accepted by the Hon. the Premier, with the approval of His Excellency the G-overnor, upon the condi-
tion stated in Major Atkinson's letter No. 767, of date 31st October, 1876—namely, that theresigna-
tion was then made and accepted withoutprejudice to my claim to a retiring allowance. I need not
advert to the circumstances which made my resignation then expedient. My position in the Govern-
ment precluded me, as I thought, from bringing my own claim to a settlement, and it was upon the
resignation ofmy offices as Colonial Secretary and Native Minister that I wrote to you the letter first
above mentioned.

On the 12th November last I was informed that my letter of the 13th October was under con-
sideration, and that the question of my retiring allowance was surroundedby some difficulty.

On the 14th November I wrote and respectfully begged that I might be informed what the diffi-
culties referred to were, in order that I might, by supplying possibly deficient information, endeavour
to remove them ; and, as the matter was of great importance to me, I ventured to solicit the favour of
an early answer. No answerwas accorded to me.

About the close of the monthof March last Iwaited personally on the Hon. Mr. Ballance, who was
then acting for the Colonial Secretary, and to him I repeated my request for areply to my former
letters. Mr. Ballance was good enough to promise that I should receive an immediate reply. No
reply has as yet been received by me.

Under these circumstances I am forced to request that you will do me thefavour to inform me why
it is thatI am deniedthe ordinary courtesy of an official reply to my official letters.

I have,&c,
The Hon. the Colonial Secretary, Wellington. Daniel Pollen.
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No. 53.
Memorandum for Cabinet.

The questions of difficulty which arise on this claim are two: 1. Was Dr. Pollen a Civil servant up to
187G,when he resigned his position ? 2. If he was, is he entitled to claim a pension; if so, at what
rate?

Referring to the first, I am of opinion he was a Civil servant up to the date of his retirement,
30th October, 1876, although his holding such a position was in violation of the spirit if not the letter
of "The Disqualification Act, 1870."

As to the second question, the terms of section 3 of " The Civil Service Amendment Act, 1861,"
are precise: The officer is entitled to an allowanceequal to the average salary of office or offices held
by him during the last three years of the period of his service. Now Dr. Pollen held certain offices,
though he could hardly be called a Civil servant, because he was a Minister, and it would have been
incompatible with his duties as Minister to have been at the same time a servant to his colleagues.
For example: How could he, as Premier, be an agent for the Q-overnment, or a Eeceiver of Land
Revenue under the Minister of Lands? Other persons,therefore, performed the duties of offices that
he nominally held, and were paid for so performing those duties. No salary, save as Minister, was
drawn by Dr. Pollen; and though in 1874 £400 was voted for Resident Agent in Auckland, and £100
for Receiver of Land Revenue, and the same amounts in 1875, whilst in 1876 £100 was voted for
a, Receiver of Land Revenue, yet these sums were not voted for any special officer; and, as regards
either of these offices, there was no law prohibiting the Governmentfrom appointing two Agents, or
two or more Receivers of Land Revenue. Was, then, the voting of this sum a voting of salary to Dr.
Pollen? Really this becomes a matter of speculation, or rather a question of probability; and,
treating it as such, is it probable that these sums could have be<sn meant for a gentleman who was
Premier ? The best reply is that Dr. Pollen did not think they were so meant, for he neither per-
formed the duties nor drew the salaries. If the salary belonged to him, his non-drawing of it would
not now prevent him claiming it. His own action therefore shows that, from May, 1873, up to
October, 1876, Dr. Pollen conceived he was in receipt of no sala.ry save as Minister of the Crown.
On what, then, can his allowancebebased ? The law says on the average salary of the office or offices
held by him during the last three years of the period of his service; but during these three last years
there was no salary, hence there can be no allowance. As to the question of the salary for paying
Imperial pensions, Colonel Haultain has been paid that from May, 1873, up to and inclusive of 1876.
No question can therefore be raised as to it. It seems to me, therefore, that the Governor cannot,
under the existing law, grant Dr. Pollen any allowance.

Me equity of the claim it is not for me to discuss. I may, however, remark that, if equitably Dr.
Pollen is entitled to an allowance, there are others in the Parliament who would have as gooda claim :
Mr. Bowen, for example. I have to deal only with the existing law. The Parliament, if necessary,
can deal with Dr. Pollen's case on its equitable side.

22nd July, 1878. Robeet Stout.
P.S.—If, however, my opinion is wrong, and he is entitled to claim, then the quantum of his

pension could only be : Total amount of salaries voted and not drawn for three years, 1873, 1874,
1875-76, £1,100. One-third of this is £366 13s. 4d. Six-twelfths of this is £183 6s. Bd.; add three-
eighty-fourths of such salary, £12 os. 6d.: making in all £195 7s. 2d.—R. S.

Inform Dr. Pollen thatAttorney-General advises that, as no salary was appropriated for him during
the last three years of his service, no amountcan be paid him as pension.—G. S. W.—30th November,
1878.

No. 54
The Hon. the Colonial Secretary to the Hon. Dr. Pollen.

Sib,— Colonial Secretary's Office, "Wellington, 4th December, 1878.
I have the honor to acknowledge the receipt of your letter of June last, calling attention to

your application for the retiring allowance to which you maybe found entitled under the provisions of
the Civil Service Acts of 1858 and 1861.

In reply, I have to inform you that the Law Officers of the Crown advise that as no salary was
appropriated for the offices held by you during the last three years of your service, as set forth in your
application, excepting that drawn by you as a Minister, it is not legally competent to the Government
to direct that any specific amount shall be awarded to you as pensionunder " The Civil Service Amend-
ment Act, 1861. I have, &c,

The Hon. Dr. Pollen, M.L.C., "Wellington. G. S. Whitmore.

No. 55.
The Hon. Dr. Pollen to the Hon. the Colonial Secretaey.

Sib,— "Wellington, 2nd December, 1878.On the 28th June last I had the honor to address to you a letter, in which, after recapitulat-ing the circumstances attending my retirement from the Civil Service, and the efforts I have in vain
made to get a reply from you to my letter on the subject of my claim to a pension, I requested that
you would inform me why I had been denied the ordinary courtesy of an official reply to my official
letters. More than five months having now elapsed, and as you have not thought fit to take anynoticeof that letter, I amforced again to repeat that question, and to crave the favour of a speedy reply.

I have, &c,
The Hon. the Colonial Secretary, "Wellington. Daniel Pollen,
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The Hon. Mr. Ballance.—Enclosed is the answer prepared for Dr. Pollen, which you suggested my
keeping back till you re-discussed the matter with the Attorney-General. This is another request for
a reply.—G. S. W.

No. 56.
The Hon. Dr. Pollen to the Hon. the Colonial Seceetaet.

Sic,— Wellington Club, Wellington, New Zealand, 6th December, 1878.
I have the honor to acknowledge receipt of your letter of date 4th December instant. My

application for my retiring allowance was made to you on the 13th October, 1877, and you now inform
me that " the Law Officers of the Crown advise that, as no salary was appropriated for the offices held
by me during the last three years of my service as set forth in my application, excepting that drawn
by me as a Minister, it is not legally competent for the Governor to direct that any specific amount
shall be awarded to me as apension."

In June, 1873, a month before I was honored by and appointed to the office of Colonial Secretary,
I had reached my sixtieth year, and might then have secured the advantage provided by clause 33 of
"The Civil Service Act, 1866," and retired with the half-pay of the offices then held by me, which
would have given me a pension as large as I could have hoped to obtain by a much longer service. I
might also have enjoyed the advantageof receiving that pension in addition to the pay drawn by me
as a Minister. If I had then retired, however, it would have been necessary to fill the offices vacated,
and to provide a salary for my successor. I took the labour and the serious responsibility of continu-
ing to hold my Civil Service appointments in conjunction with my Ministerial offices until, by
the operations of " The Disqualification Act, 1876," I was forced to resign them or to vacate my seat in
the Legislature. I had thus saved to the public the charges of salary of my Civil Service offices and
the annual paymentof the pension to which I was entitled. It now appears that,in so far as my per-
sonal interests are concerned, I have made a grand mistake. I cannotbelieve,however, that I shall be
allowedto suffer for it permanently.

On the 28th June last, having failed to receive any answer to previous communications on the
subject of my retiring allowance, I did myself the honor to ask that you would do me the favour to
inform me why it was thatI had been denied the ordinary courtesy of an official reply to my official
letters. Not havingreceived an answer I again, in my letter of 2nd December instant, repeated that
request. In the letter now before me no notice is taken of theserequests. lam forced again therefore
to ask that you willbe good enough to inform me why the ordinary courtesy of an official reply to an
official communication has been so long denied to me. I respectfully crave the favour of a speedy
reply. I have,&c,

The Hon. the Colonial Secretary, Wellington. Daniel Pollen.
Memoeandtjm.—Mr. Cooper.—Reply that the question was necessarily a long time under considera-
tion, and the answer was sent as soon as the reply was received from the Law Officers.—G. S. W.—■
10thDecember, 1878.

No. 57.
The Hon. the Colonial Seceetaet to the Hon. Dr. Pollen.

Sib,— Colonial Secretary's Office, Wellington, 11th December, 1878.
I have the honor to acknowledge the receipt of your letter of the 6th instant, requesting to

be informed why you had been so long denied an official answer to an official communication on the
subject of your retiring allowance.

In reply, I have to state that the question was necessarily a long time under consideration by the
Government, and the answer was sent as soon as the reply was received from theLaw Officers, towhom
it had beenreferred. I have, &c,

The Hon. Dr. Pollen, M.L.C., Wellington. G. 8. Whitmoee.

No. 58.
The Hon. Dr. Pollen to the Hon. the Colonial Seceetaet.

Sir,— Wellington, 11th October, 1879.
By " The Disqualification Act, 1876," I being then a member of the Legislative Council, and

holding appointments in the Civil Service of the colony, was placed in a dilemma, and forced to resign
my seat in theCouncil and my place in the Executive, or to retire from the Civil Service. I chose the
latteralternative, and, on the 30th October, 1876, the day before the Disqualification Act came into
operation, I tendered to the Hon. Major Atkinson, then Premier, my resignation of the offices of
Government Agent at Auckland, Sub-Treasurer aud Paymaster Imperial Pensions, Receiver of Land
Revenue, and Commissioner of Confiscated Lands then held by me.

On the next day, 31st October, I received a letter from the Hon. the Premier, in which I was
informed that His Excellency the Governor had been pleased to accept my resignation, without
prejudice to my claim to aretiring allowance. No further action was taken by me in the matter until
the resignation of the Ministry of which I was a member, in October, 1877. On the 13th of that
month I addressed a letter to the Hon. the Colonial Secretary, respectfully requesting that His
Excellency the Governor should be moved to grant to me the retiring allowance to which, under the
provisions of the Civil Service Acts, Imight be found to be entitled, on and from the date (30th October,
1876) at which my resignation of the offices in the Civil Service held by me had been accepted.
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On the 13th November,a month after the date of that application, and then only in response to
an urgentrequest personally made to the Hon. Colonel Whitmore, I received a letter informing me
that " the question, which was surrounded by some difficulty, was still under the consideration of the
Government."

Subsequently, on several occasions in writing, and on one occasion personally, I made application
to the Hon. the Colonial Secretary for an answer to my letter of 13th October, 1877, hereinbefore
mentioned, but without success. At length on the 15th December, 1878, nearly fourteen months after
the date of my first application, I was informed that " the Law Officers of the Crown advise that as
no salary was appropriated for the offices held by me during the last three years of my service as set
forth in my application, excepting that drawn by me as a Minister, it was not legally competent for
the Government to direct that any specific amount shall be awarded to me as pension under the
provisions of ' The Civil Service Act Amendment Act, 1861.'" On receipt of this communication, I
requested the Hon. the Colonial Secretary to be good enough to inform me why it was that the
ordinary courtesy of an official reply to an official communication had been so denied to me, and was
told, iv reply, that " the question was necessarily a long time under consideration by the Government,
and that the answer had been sent to me as soon as thereply had been received from the Law Officers
to whom it had been referred."

I have not since that time moved further in this matter. I now respectfully crave areconsidera-
tion of my claim. In my letter of date 6th December, 1878, I pointed out that on the 2nd June,
1873, a month before I joinedthe Ministry of Sir Julius Vogel, I had attained my sixtieth year, and
was then entitled under the provisions of clause 33 of "The Civil Service Act, 1866," to the advantage
of a retiring allowanceequal to the half-pay of the offices then held by me. I venture respectfully to
suggest that the technical difficulties which, as I am informed, have been found to surround my claim,
may be obviated by taking the amount of my salary during the two years preceding that date, as
giving the basis upon which the amount of pensionnow to be awarded to me may be calculated,and to
request that payment may be directed to be made to me at therate so to be fixed, as from the 30th
October, 1876, the day on which His Excellency the Governor was pleased to accept my resignation of
all the offices in the Civil Service then held by me. I have, &c,

The Hon. the Colonial Secretary, Wellington. Daniel Pollen.

No. 59.
The Hon. F. Whitakee to the Hon. the Colonial Seceetaey.

(Telegram.) Auckland, Ist January, 1880.
Please send Pollen's pension papers, and I will report on them.

The Hon. the Colonial Secretary. Feeds. "VVhitaKee.

Memoeandum by the Hon. F. Whitakeb.
I hate carefully gone through Dr. Pollen's pension papers, and considered the whole case. I now
state the conclusions I have come to: Mr. FitzGerald, Commissioner of Audit, in Ms minute of 6th
September, 1876, points out that " there is a maxim of law that the acceptance of a higher office
vacates a lower one;" and Mr. Stout, Attorney-General, in his memorandum of the 22nd July, 1878,
refers to the same subject, and expresses an opinion that the office of Minister was incompatible
with the offices Dr. Pollen held as Government Agent, &c.; but neither of those gentlemen drew
what appears to be the necessary inference from the facts and law referred to. It is an undoubted
rule of law that the holder of an office accepting another office incompatible with it ipso facto vacates
the first; and lam of opinion that the office of Minister was incompatible with the other offices held
by Dr. Pollen, and that the fact of his joining the Ministry of Sir Julius Vogel in July, 1873, had the
effect per se of vacating those offices. If I am correct, then this disposes of Dr. Pollen's claim to
pension, as put forward in his letter of 30th October, 1876; but in his letter, dated 11th October, 1878
(I presume 1879 is meant), he bases his claim on clause 33 of " The Civil Service Act, 1866." That
clause provides that any officer who within ten years after the passing of the Act shall have
attained the age of sixty years, as soon as he has been fifteen years in theCivil Service shall retire (not
optional) on an annual allowance of half the average annual salary received by him during the two
years preceding his superannuation. Is Dr. Pollen within the provision ? It appears to me that he is
so. On the 2nd June, 1873, he had attained the age of sixty years. At that date he had been fifteen
years in the service, and, therefore, not only was entitled but wasrequired to retire. He did not then,
it appears, actually do so, but continued in the performance of the duties until his acceptance of a
Ministerial office in the July following, when by doing so he vacated his other offices, if they were not
already vacant under the clause referred to. Assuming the facts and dates to be correctly stated in
the papers, I am of opinion that Dr. Pollen is entitled to an annual allowanceof half the annual
salary received by him during the two years preceding the acceptance of a Ministerial office in July,
1873, if not on the 3rd June preceding, under the 33rd clause above referred to. From what date is he
so entitled ? Section 36 of " The Civil Service Act, 1866,"provides that "Incase any personenjoying
any superannuation or retiring allowance under this Act shall be appointed to fill any office in the Civil
Service every such allowanceshall cease to be paid for any period subsequent to such appointment, if
the annual amount of the profits of the office to which he shall be appointed shall be equal to those of
the office formerly held by him." Dr. Pollen ceased, it appears, to bo a Minister on 13th October,
1877, and from that dateho is, I think, entitled to receive his retiring allowance. The onlyremaining
question is whether the salary that Dr. Pollen received in respect of his office of Paymaster of Imperial
Pensions is to bo reckoned in fixing the amountof the allowance. As Iunderstand the matter it stands
thus: The Imperial Government made an arrangement with the Colonial Government to allow the
latter £2 10s. per cent, on the amount of pensions payable in this colony by the former, the Colonial
Government undertaking the work at their own cost. In consequence of this arrangementDr. Pollen
Was appointed by the Colonial Government at a fixed salary to perform the work. In my opinion the
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£2 10s. per cent, on payment becomes colonial funds, and the salary paid is therefore paid out of
colonial funds to an officer appointed by the Colonial Government. Under these circumstances that
salary will, in my opinion, be properly reckoned in fixing Dr. Pollen's colonial retiring-allowance.—
FsffiDK. Whitakee.—15th January, 1880.

Memobakdum.—Will the Solicitor-General be kind enough to give his opinion on this subject?—
J. Hall.—2oth January, 1880.

The Peemike.—Dr. Pollen, in his letter of lltli October, 1879, bases his claim to a superannuation
allowance upon the 33rd section of " The Civil Service Act, 1866." This puts his case in a new
aspect, the previous claim having been based upon the Civil Service SuperannuationActs, 1858 and
1861. I have read the opinion of the Attorney-General herewith, and, upon consideration of the
facts, I concur in the opinion that Dr. Pollen is entitled to a retiring allowanceupon the terms and in
the manner stated by theAttorney-General.—W. S. Reid.—28th January, 1880.

Refeebed to the Controller and Auditor-General, to be so good as to calculate the amount of retiring
allowance to which Dr. Pollen will be entitled according to these opinions.—G. S. Coopek.—29th
January, 1880.

Me. Fitzgeeald.—As you are aware, the case has been under consideration on severaloccasions, and
a variety of opinions have been held on its merits. The papers are again referred to Audit to compute
the pension on the basis of the attached opinion obtained from the Hon. the Attorney-General.. This
gentleman has put the case in a new light, as coming under the 33rd section of the Civil Service Act,
and this view would greatly simplify the matter, were it not for what appears to me a fatal objection
—namely, that the Hon. Dr. Pollen's length of service as a " Civil servant" is within the fifteen years
prescribed by the Act as necessary to entitle him to the benefit of the clause in question. It will be
observed that the Hon. the Attorney-General distinctly states that the fact of any officer accepting
any office incompatible with his original duties, ipsofacto vacates his former appointment. Also, that
the office of Minister was incompatible with that of the other offices held by Dr. Pollen. The same
opinion is held by the Hon. Mr. Stout, as will be seen on referring to his memorandum attached.
Accordingly, it would therefore appear clear that the time during which Dr. Pollen held the office of a
Minister of the Crown cannot be reckoned in computing his pension. His first appointment dates
from the 25th November, 1856, and from that date to the 12th May, 1873, is sixteen years twenty-
four weeks. He was, according to his own statement, out of the service from 31st December, 1864, to
24th January, 1865, 25 weeks ; Minister from 20th July, 1861, to 6th August, 1862, 1 year2 weeks
4 days ; Minister from 10th June, 1868, to 28th June, 1869, 1 year 2 weeks 5 days : total deducted,
2years 30 weeks2 days. Total service, 13years 45 weeks 5 days, or upwards of a year short of the
required period. With reference to the Hon. the Attorney-General's remarks as to Dr. Pollen's
office of Paymaster of Imperial Pensions, may 1 be permitted to point out with the greatest deference
that the salary attached to the office has never been paid out of a Parliamentary vote, a condition
which is emphatically required by theAct. If any objections which maybe entertainedby the Audit
are overruled, thepension to be given will be simply half-salaryreceived in May, 1873, or £1,670 ■*■ 4
= £417 10s.—J. G. Andeeson.—llth February, 1880.

Memoeandum.—l am much afraid the 2nd section, excluding from the operation of the Act of 1866
offices of which the salary is not voted by the Legislature, precludesDr. Pollen fromcounting his salary
as Paymaster of ImperialPensions. It must not be inferred from the Hon. Mr. Whitaker'sopinion
that 1 agreed to the view that Dr. Pollen's time of service should not count when he was Minister. I
stated the view, bnt did not, and do not agree with it. The Audit is still unable to compute the
pension.—J. E. F'G.—llth February, 1880.

Memoeandttm.—The Premier.—The provision of " The Civil Service Act, 1866," to which attention
is called by the Controller and Auditor-General is, no doubt, one ofgeneral application; but I am in-
clined to think there are cases to which it maybe necessary to give a different construction. It should
be recollected that the clause is peremptory in terms, and that as there was no provision in the Act of
1858 restricting its operation to offices in respect of which salary was appropriated by the Legislature,
it would have defeated the intention (or at leastmight have done so), if the generalprovision in section
2of the Act of 1866 could have applied to the cases provided for insection 33. lamdisposed to think
that the general provision of section 2 does not restrict the special privileges conferred upon those
who are brought within the operation of the 33rd section.—W. S. Reid.—l2th February, 1880.

Memoeandum.—Mr. Anderson—calculate Dr. Pollen's pension on the opinion given by Mr. Reid.—
J. E. F'G.—l3th February, 1880.

Memoeandum.—Mr.Anderson.—The opinion of the Law Officers is that the time duringwhich Dr.
Pollen was Minister was not to count, but that the salary as Paymaster of Imperial Pensions was to
count. Please calculate accordingly under the most favourable Act.—J. E. F'G.—13th February,
1880.

Memoeanbttm.—Mr. FitzGerald.—I regret that I should have misunderstood the decision, the effect
of which is thatDr. Pollen's claim under the33rd section of " The Civil Service Act, 1866," will require
to be abandoned, his length of service being under the requisite period. The most favourable Act
under which the honorable gentleman can retire is "The Civil Service Amendment Act, 1861."
Havingreceived an average salaryof £825 for three yearsprevious to retiring, for a service of upwards
of fourteen and under seventeen years, the 3rd section of the Act entitles him to a pension of
one-third of the above average salary of £275 a year.—J. G. Andeeson.—14th February, 1880.

4—E. 17.
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Mb. FitzGerald.—By an oversight, an old computation of Dr. Pollen's length of service has been
used insteadof the accurate and recent one. Unless thefew weeks short of thefourteen yearsrequired
by the Act is disregarded, the Acts of 1858 and 1861 are not applicable to his case. 1 beg to direct
attention to the Act of 1861, sections 2 and 3. Prom thefirst of these sections it would appear that
an officer must serve fifteen years before he can retire without a medical certificate ; but the 3rd
clause gives a pension to those who have served onlyfourteen years. It is difficult to understand the
meaning of this, unless it be that the first part of clause 3 provides a new scale for officers retiring
under theAct of 1858 upon a medicalcertificate. I beg also to draw attentionto the opinion of the
Hon. Mr. Whitaker that Dr. Pollen is only entitled to draw his pension from 1877, as when he ceased
to be a Minister, and not from June, 1873, when he finally retired from the Civil Service. This
opinion ia of very considerable importance on the final settlement of the case, and is at variance with
the procedure in the case of the Hon. W. Gisborne, who has drawn his pension during all the time he
was a Minister.—J. G. Anderson.—23rd February, 1880.

Theek is certainly nothing whatever in the Acts which prevents pensions being drawn by a Minister.
Pensions cannot be drawn where a permanent office is held of higher salary than the former one.
(sections 4 and sof Act, 1858), butby section9 this doesnotapply to Ministers. SirW. Fitzherbert and
Mr. Gisborne have both drawn pensions as Ministers ; and this havingbeen the ruling for many years
under successive Attorney-Generals ought not now to be disturbed. 1 also submit the question that
the acceptance of political office necessarily, without resignation, vacates a permanent office, has been
toohurriedly accepted. There is no positive law onthe subject, and the maxim that the acceptance of
higher office vacates lower, is limited to officers in the same profession, orof the same kind. Several
permanent offices are held in England during political office: an officer of the army or navy holds
his rank and pay during the timehe holds the office of Ministerat War, or Lord of or Secretary to the
Admiralty. The Warden of the Cinque Ports holds his office though a Minister. I have no doubt
many similar instances may be found. In this country the Officer Administering the Government did
not vacate the Superintendency of Auckland, or the command of the troops, or of the 58th Regiment.
The Chief Justice continues so whilst acting as Governor (but this is by Statute). The offices of
Secretary of CrownLands and Commissioner of Stamps have been held jointly with political offices—
so that therule is not by any means fixed. It is admitted that Sir J. Vogel specially promised Dr.
Pollen that his acceptance ofoffice should not operate to debar his pension ; and, looking to the inter-
pretation the law had otherwise received, there seems no reason why he should not have done so. If,
therefore, the Governor should see fit to grant Dr. Pollen a pension, on the calculation of his time of
service reckoning during his Ministry, I should not feel it my duty to object to such a pension as
illegal.—J. E. F'G.—23rd February, 1880.

On this memorandum of Mr. FitzGerald's I have only shortly to observe, that it is not doubted that
the acceptance of a political office doesnot necessarilyvacate apermanent office unless the one is incom-
patible with theother : incompatibility is the test in all cases, whether the offices are political or perma-
nent. In Dr. Pollen's case the offices of Premier and Colonial Secretary, &c, were, in my opinion,
incompatible with the offices of GovernmentAgent, &c. Inreference to Mr. Anderson's memorandum,
it appears to mo that in the years 1861-62 and 1868-69Dr. Pollen held the honorary office of Executive
Councillor, only without the pay or power of a Minister (see his memorandum, Ist March, 1880), and in
my opinion such an office was not incompatible with the offices of which ho performed the duties, and
for which he received salary. I think, therefore, that no deduction should be madefrom his length of
service on that account.—Feed. Whitakee.—sth March, 1880.

No. 60.
Memorandum for the Hon. theAttorney-General—FromNovember, 1856, toJuly, 1873,1 count sixteen
and a half years of service, less a period of six months during which, although I was still a Receiver of
Land Revenue—not having resignedor been discharged—I had no active duty. Inote that it is proposed
to deduct from this period the term duringwhich Iwas in office with Mr. Staffordin 18(58-69,more than
two and a half years in all. During the first term I was a member of the Executive Council of the
colony without portfolio, and without pay. During the second term I was a member of the Executive
Council without portfolio,but with the title of Resident Minister at Auckland. I had no increase of
pay then ; the honorarium given to me as Deputy-Superintendent of the province, which office I then
resigned, made my salaryequal to thatreceived by me as Minister—namely, £1,000. Excepting during
the Parliamentary session of 1868 I was always in Auckland, actively and personally engagedin the
discharge of the duties of the several offices in the Civil Service then held by me. I believe that lam
entitled to reckon the whole term of myservice from November, 1856, to October, 1876, when, in view
of the operation of the Disqualification Act just then passed, I resigned my Civil Service appointments.
I was and am willing, in order to avoidobjections which had,I think, very much of a politicalparty charac-
ter, to take advantageof theprovisions of the 33rd clause of " The Civil Service Act," 1866, and thus to
allowthepay receivedby mo during the years 1871-72 and 1872-73to be takenas the basis of calculation
for myretiring allowance. I did not and do not make any claim for payment of pension before the
time when the resignation of my Civil Service offices was accepted by His Excellency the Governor.
"But from that period, 30th October, 1876,1 hold that lam entitled to receive that payment, notwith-
standing the fact that 1 held office and received pay as a Minister of the Crown. I know nothing
in the law regulating the Civil Service of the colony adverse to that claim; and it has the sanction of
custom as exemplifiedin the cases of Sir William Fitzherbert and the Hon. Mr. Gisborne.—Dahiel
Pohek.-Auckland, Ist March, 1880.

Haye the pension calculated from 13th October, 1877, at the rate of salary paid to Dr. Pollen during
the two years prior to the time, 2nd June, 1873, that hereached the age of sixty years.—ThomasDick.
—17th March, 1880.
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Dr. Pollen's pension will be that to which he was entitled on 2nd June, 1873, £418 155., to be
paid from 13th October, 1877, inclusive.—G. S. Cooper.—lBth March, 1880.

No. 61.
In Executive Council.

His Excellency the Governor is recommended to grant to Daniel Pollen, under the 33rd section of
"The Civil Service Act, 1866," a pension at the rate of four hundred and eighteen pounds fifteen
shillings (£4lB 155.) per annum, such pension to commence from the 13th October, 1877.—Thomas
Dick.

I think the Government cannot recommend this pension until the amount has been certified by the
Controller and Auditor-General.—John Hall.

The time during which the Hon. Dr. Pollen held the office of Minister (without portfolio) in 1861-62
and 1868-69,being admitted in the computation of his pension, gives him a service upwards of the
fifteen years required by the Civil Service Act, section 33. The pension will therefore be £418 15s.
per annum.—James Edward FitzGerald.

In passing this pension I feel itright to add that a different interpretation has been given to the law
from that hitherto in force. If all are to be treated alike, Dr. Pollen is entitled to pension from 1873.
—J. E. FG.—30th March, 1880.

No. 62.
In Executite Council.

His Excellency the Governor is recommended to grant to Daniel Pollen, under the 33rd section of
" The Civil Service Act, 1866," a pension at the rate of four hundred and eighteen pounds fifteen
shillings (£4lB 155.) per annum; such pension to commence fr >m the 13th October, 1877.—Thomas
Dick.
Approved.—H. R.—3lst March, 1880.—InCouncil: Poster Goring, Clerk of theExecutive Council.

No. 63.
The Hon. the Colonial Secretary to the Hon. Dr. Pollen.

gIBj Colonial Secretary's Office, Wellington, 3rd April, 1880.
Adverting to your memorandum of the Ist ultimo, addressed to the Attorney-General,and to

the correspondence generally which has taken place upon the subject, I have the honor to inform you
that His Excellency the Governor in Council has been pleased to grant to you under section 33 of

" The Civil Service Act, 1866," apension at the rate of £-418 15s. per annum, such pension to com-
mence from the 13th October, 1877. I have, &c,

W. ROLLESTON,
The Hon. Dr. Pollen,M.L.C., Auckland. (for the Colonial Secretary).

No. 64
The Hon. Dr. Pollen to the Hon. the Colonial Secretary.

(Telegram.) 12th April, 1880.
Have received letterof 3rd instant, and tender thanks. In memorandum of Ist March I must have
misquoted date, which context would show. I respectfully crave reconsideration of time for com-
mencement of payment, and that it shouldbe fixedat 30th October, 1876, when my resignation of office
was accepted.

The Hon. the Colonial Secretary,Wellington. Daniel Pollen.

Referred to Controller and Auditor-General.—J. Hall.—loth April, 1880.

No. 65.
Memorandum (No. 140) by the Assistant-Controller and Auditor.

Dr. Pollen entered the public service on the 25th November, 185G, and, with the exception of a
period of twenty-five weeks, from the 31st December, 1864, to the 24th June, 1865, he continued to
hold certain offices under the Colonial Governmentup to the 4th July, 1873.

It is true that during three periods within the term of service—namely, from the 20th July, 1861,
to 6th August, 1862,from 10th June, 1868, to 28th June, 1869, and from tho 12th May to the 4th
July, 1873—he held the appointment of member of the Executive Council without portfolio, and, in the
first two instances, without pay; but the Hon. the Attorney-General has expressed the opinion, in
which I entirely concur, that those appointments were not entirely incompatible with the permanent
offices held by Dr. Pollen at the time, and of which he continuously performed the duties. It follows,
I think, that his holding those political appointments during the periods named does not prejudice the
tenure of his permanent appointments.

On the 12thMay, 1873, Dr. Pollen entered the Ministry of Sir Julius Vogel as a member of the
Executive Council without portfolio. On the 4th July he was appointed Colonial Secretary, and con-
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tinued to holdoffice as a Minister of the Crown to the 13thOctober, 1877. He at the same time, held
up to the 31st October, 1876,the offices, and, to some extent, performed the duties of Government
Agent at Auckland, Keceiver of Land Revenue, Paymaster of Imperial Pensions, Commissioner of
ConfiscatedLands, and Trust Commissionerunder " Native Lands Erauds Prevention Act."

Dr. Pollen has made application for a retiring allowance under the Civil Service Acts of 1858
and 1861, and claims to be entitled to draw pension for a service extending from the 25th November,,
1856, to the 31st October, 1876. It has been urged that having, during the period from the 4th July,
1873, to the 31st October, 1876, held the political office of Colonial Secretary, he is not entitled to
claim that period as a part of his Civil Service. The Hon. the Attorney-General has given a very
decided opinion in opposition to the claim, and, though I do not agree with, that opinion in certain
minorpoints, I think it supplies sufficient grounds for disallowing the claim. The precedents on the
point whether an officer can be allowed to include in the term of his service a period during which,
whilecontinuing to hold a permanent office, ho alsoheld office as a Minister of the Crown are in favour
of the disallowanceof the claim; for, though in the case of Sir William Eitzherbert the period was
allowed to be included, and in the case of the Hon. Mr. Gisborne it was disallowed, the point was
conceded in theformer case on the express stipulation that it was not to form aprecedent for future
concessions.

As Dr. Pollen, in his memorandum of the 1st March, 1880, has expressed himself willing to waive
his claim to retire under theActs of 1858 and 1861, andto retire under section 33 of " The Civil Service
Act, 1866,it is needless to refer further to the question ofhis position under the Acts first named.

Under the Civil Service Act of 1866, section 33, it is enacted that "Any officer who at the passing
of this Act has attained or within ten years thereafter shall have attained the age of sixty Tears, if or
as soon as he shall havebeen fifteen years in theCivil Service of New Zealand,and if he has notreceived
any other compensation or retiring allowance in respect of such service, shall retire from active service
on an annual allowanceof half the average annual salary received by him during the two years preced-
ing his superannuation ;" and it is understoodthat Dr. Pollen is content to accept such pension as he
may be held to be entitled to under theenactment quoted, for a service extending from the 26th Novem-
ber, 1856, to the 4th July, 1873, the date of his accepting a portfolio as a Minister. Deductingfrom
that service the interregnum of twenty-five weeks in 1875, we find that he has served for a period of
sixteen years, or something in excess of the timeby which, having attained the age of sixty on the 2nd
June previous, he would be entitledunder theAct to a retiring allowanceequal to one-half of the annual
average salary received by him during the two years immediately preceding his retirement.

The salaries so received were :— Aggregate for two years.
£ £

As Eeceiver of Land Eevenue ... ... ... 100 200
As GovernmentAgent ... ... .., ... 300 600
As Sub-Treasurer ... ... ... ... 100 200
As Paymaster of Imperial Pensions ... ... ... 300 600
As Native Lands Erauds Commissioner ... ... 50 75

£1,675
Some question has arisen as to whether the salary drawn by Dr. Pollen as Paymaster of Imperial

Pensions should be included in the calculation, inasmuch as that salary was never appropriated by
Parliament, and that the Act under which the claim now under consideration is madeprovides (sec-
tion 2) that it shall not apply to any person to whose office salary is not appropriated by the Colonial
Legislature. I think, as stated by the Solicitor-General in his minute of the 12th February last, that
the general provision contained in the clausecited cannotbe held to restrictthe privileges of the special
class of persons referred to in clause 33, and I maypoint out that all rights acquired under the Acts of
1858 and 1861 are expressly preserved by section29 of the Act of 1866.

In regard to the date from which the retiring allowance to which Dr. Pollen is entitled should be
paid, I am of opinion that it is payable from the date at which he accepted the portfolio of Colonial
Secretary—namely, the 4th July, 1873. It will be observed that, while Dr. Pollen ceased to draw
salary as a Civil servant on the 11th May, 1873, he did not attain the age at which he was qualified to
retire under section 33 of the Civil Service Act until the 2nd June following. As, however, the posi-
tion of member of the Executive Council without portfolio, which Dr. Pollen occupied from the 12th
May to the 4th July, 1873, has been held in regard to the periods in 1862 and 1869, when Dr. Pollen
was in the like position, to be not incompatible with the tenureof his permanent offices, which offices
it must be rememberedhe did not formally resign till 1876, it must, I think be conceded that, although
Dr. Pollen ceased to draw salary as a Civil Servant on the 11th May, he did not ipsofacto vacate that
position till the 4th July following, when he accepted office as Colonial Secretary.

It is held that there is nothing in the Civil Service Act to debar an officer from continuing to
drawretiring allowance, although he be at the same time in receipt of a Ministerial salary, and this
rule has been acted on in the cases of Sir "William Eitzherbert and the Hon. "W. Gisborne.

The total amount of salary drawn by Dr. Pollen during the two years immediately preceding his
retirement being, as alreadystated, £1,675, the " average annual salary received by him will amount
to £837 10s., and the pension payable will therefore be £418 15s. per annum, payable from the 4th
July, 1873.

C. T. Batkin,
Audit Office, 23rd April, 1880. Assistant Controller and Auditor.

I DIPHEB from this. "Whatever incompatibility there may be between the offices of Minister and those
which Dr. Pollen held, as a matter of fact he did hold them, and becomes entitled to pension accord-
ingly. But as Dr Pollen waives his claim, no more need be said. He is, of course, entitled to draw
pension from the date of resignation of his offices.—J. E. E'G.—27th April, 1880.
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No. 66.

The Hon. the Pbemieb to the Hon. the Attohnky-Gekkbai..
(Telegram.) 27th April, 1880.

Re Dr. Pollen's pension.—ln your memorandum of January last you state that this pension should
commence from 13th October, 1877. The Controllerand Deputy-Controller are both of opinion that
he is entitled to it from 1873, but at any rate from 30th October, 1876. Will youkindly reconsider
this question, and state what course, in your opinion, should be adopted.

Hon. F. Whitaker, Auckland. John Hall.

It appears to me to be a great anomaly that any officer should be entitled to a large salary and a
pension at the same time ; but I must admit that there is not in the Civil Service Acts any express
prohibition against it, and the view appears to have been acted on in former cases. This would entitle
Dr. Pollen to a retiring allowance it appears from 1873, but he only claims from October, 1876, and I
think that should be accepted as a settlementof the matter.—Fbedk. Whitakee.—3rd May, 18R0.

No. 67.
His Excellencythe Governor is recommended to approve of the date at which Dr. Pollen's pension
was to commence being altered from the 13th October, 1877, to 30th October, 1876.

4th May, 1880. Thomas Dick.

Appboved.—H. R.—sth May, 1880.—In Council: Fosteb Gobing, Clerk of theExecutive Council.

No. 68.
The Hou. the Colonial Secbetaey to the Hon. Dr. Pollen.

Sir,— ColonialSecretary's Office, Wellington, 11th May, 1880.
Adverting to the correspondence which has taken place upon the subject, I have the honor to-

inform you that the Government have come to the decision that you are entitled to drawpension at-
therate of£418 15s. a year from the 30th October, 1876, instead of from the 13th October, 1877.

I have, &c,
The Hon. Dr. Pollen, M.L.C., Wellington. Thomas Dick.

By Authority: Ukoiuu: Didsbitkt, Q-OTernraentPrinter, Wellington.—-1880.
Price la. 3d.]
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