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"to the term of Terra Regis or Crown Land. Antiquaries inattentiveto this change of language, have
'* bewilderedthemselves amongcopy-holds andcommons in search of the folcland of theirancestors."

The view thus taken by the ImperialGovernment of therespective rights of the Crown and of the
Aboriginalsubjects in the territory of the Colony, is clearand distinct; but it was objected to by the
Natives, and vtas never carried intopractice, and in fact could not havebeen, in apeacefulmanner.

By the 10 and 11 Vie. c. 112 the several provisions relating to the settlement of the Waste Lands
of the Crown contained in the 13th chapter of the said Instructions (of 1846) except such as relate to the
registration of titlesto land, the means of ascertaining the Demesne Lands of the Crown, the claimsof
the Aboriginalinhabitants to land, and therestrictions on the conveyance of lands belongingto Natives,
unless to Her Majesty, were suspended in New Monster.

The proceeds of land sales were, amongst other things, to be applied in and about the compensation
to be madeto the Aboriginal inhabitants of New Zealandfor the purchase or satisfactionof theirclaims,
rights, or interests in the said demesnelands.

The additionalinstructions of 1850speak ofCrownlands to be settledby Pensioners andby Aboriginal
Inhabitants. Further additionalinstructions of 1850 directan account to be kept of the proceeds of
land sales and the expensesof management of the demesneof Her Majesty in right of Her Crown.

14 and 15 Vie. chap. 84, empowers Her Majesty to make or to authorize the Governor to make,
regulations for the disposalof the demesne lands of the Crown in Wellington, New Plymouth, and
Nelson.

It thus appears that a gradualchange tookplace in thointerpretationput by theEnglish Authorities
on the territorialrights of the Aborigines between the years 1846 and 1851, and the Constitution Act
clearly contemplatesthe practical exclusionof land in which the Native interest is still unextinguished,
from the category of "Waste Lands." Thus, from being considered as the demesnelands of Her
Majesty inright of her Crown, subject or not to a certain payment to be made, the unoccupiedterritory
of the Colony in the hands of the Aborigines has come to be regarded as their distinct and admitted
property, but inalienable to any person other than the Crown—presenting another curious point of
resemblance to the folcland of the Saxons. An interest in land of this nature must be considered of a
high character, although not cognizableby an English Court of Law in such a way as to confer a valid
title to the Elective franchise as averred by theLaw Officers of the Crown in England. An interest in
land may be, and in this case is, valuable, although unknown to the ordinarylaw of England,andinfact
all that can be said on this subject may be summed in this : that if the Crown having entered into a
treaty to acknowledge and protect this interest, whateverbe its exact character, finds the existing law
does not enable it to carry out its treaty and guarantee, it is absolutely necessary that the requisite
powershould be conferredby Legislation,so that the Crown may fulfil its obligations.

Having then a valuable interest in landrequired for an undertaking greatlybeneficial to the public
at large, can the Nativesbe deprivedof their interest in such land without their consent, i.e., can the
landbe compulsorily taken, and if so by whatauthority?

The considerationfor the cession of Sovereigntyby the Maoris was expressedin twoitems, although
the first is, in law,included in the second. 1. The guaranteeof the territorialrights. 2. Theiradmission
in theEmpire as British subjects with all their " rights and privileges." These rights are succinctly
stated by Blackstone as " the right of personalsecurity, the right of personal liberty and the right of
privateproperty ;" because, as there is no other known method of compulsion or of abridging man's
natural free willbut by an infringement or diminutionof one or other of these important rights, the
preservation of these inviolable,may justlybe said to include the preservationof our civil immunities in
their largest and most extensive sense. The right of private propertybeing one of the rights which tho
Maoris now hold under the sanction and guarantee of the lawof England, can clearly neither generally
nor ina specific case be diminishedor interferedwith by any other authority than that which has the
power of dispensingwith or altering the law, that is, the Sovereign power of the Empire. But this
Sovereign authority is competent to destroya private interestwhenpublic necessityrequires such a step
to be taken. "By theright calleddominium eminens (which is a part of the Sovereign authorityand one
of the jura magistratis) the State has a power over allproperty within it in cases of necessity and whore
such power is required for the public welfare ; but where, in the exercise of this power, privateproperty
is taken or injured, compensation must be made by the State or otherwise." (Bowyer Pub : Land.)
" It, (the ImperialParliament) has Sovereign and uncontrollable authority in the making, confirming,
enlarging, restraining, abrogating,repealing, revising and expounding of laws concerning matters of all
possible denominations,ecclesiastical or temporal, Civil, Military, Maritime, or Criminal; this being the
place where that absolute despoticpower, which must in all Governmentsreside somewhere,is entrusted
by the constitution of these Kingdoms. All mischiefs and grievances, operations and remedies that
transcend the ordinarycourse of the laws, are withinreach of this extraordinarytribunal It can
in short doeverything that is not naturally impossible; and therefore some have not scrupled to call its
power, by a figure rather too bold, the omnipotenceof-Parliament." 81. 1. 175.

The powerof legislating fora dependency acquired by conquest or cession is to a certain extent,
and only until provision is made for the constitution of a Local Legislature,vested in the Crown; but
from the time that a Local Legislature is established, this power of the Crown ceases, and cannot be
revived. (Clarke, Chitty, &c.)

Whilst then legislation is necessarybefore this extraordinarypower can be exercised,the Crown is
shut out by the many Charters and Acts of Parliamentwhich have been made during the timethat this
Colony formedpart of New SouthWales, and since 1840 and ultimately, and most conclusivelyby the
Constitution Act. As a distinct power, therefore,the Crown will only appear in this enquiry, in its
Executive character, and the case will now appear thus :—The Crown or its delegate being unable to
exercise the power suggested by its own authority, it follows that the interposition of the Imperial
Parliament or its delegate is required to create the necessarypower.

It willbe simpler to treat the matter in the first place, as between the Crown and the Parliamentof
the Empire, and afterwards to enquire whether they, or eitherof them, have delegatedsuch authority to
any person or body in the Colony, as may enablesuch person or body to exercisethe required function.

The principalof English law is clear, that a subject may not be disseized of his land (including in
that term any and everyinterest in land) except by operation of the law,or under the authority of an
Act of Parliament speciallymade.

" Even for the general good of the whole community, no unnecessary violationof the rights of
" property is in any instance allowedby our law. If a newroad, for example,is to be madethrough the
" ground of a private person, in a case where it wouldbe extremelybeneficial to thepublic, the Legisla-
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